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INTRODUCTION

A. SUMMARY

This document is the California Energy Commission’s Presiding Member’s
Proposed Decision (PMPD).! The Energy Commission has exclusive jurisdiction
in California over the licensing of power plants that are 50 megawatts (MW) or
more. The Commission appointed a Committee of two Commissioners to review
the proposed power plant project. This PMPD contains the Committee’s
determinations regarding Calpine C* Corporation’s (Calpine or Applicant)
Application for Certification (AFC) for the Los Esteros Critical Energy Facility
(LECEF)?, a 180 MW simple-cycle, gas-fired power plant in the City of San Jose.
The PMPD includes the findings and conclusions required by law, and it is based
exclusively on the evidentiary record established at the hearings on the
application. The document contains the Committee’s reasons supporting its
PMPD and references to portions of the record, which support the Committee’s

findings and conclusions.?

As proposed, the LECEF will serve as a mitigation project for the U.S. DataPort
(USD) Planned Development Zoning Project (PDZ), which was approved by the
City of San Jose at a City Council Meeting on April 3, 2001. LECEF is planned

as Phase 1 of the three-phase USD project, a 2.227 million gross-square-foot

' The requirements for the Presiding Member's Proposed Decision are set forth in the

Commission’s regulations, Title 20, California Code of Regulations, sections 1749 through 1754.
Requirements for the Revised PMPD are found in Title 20, California Code of Regulations,
section 1753. The Final Decision is described in section 1755.

2 Applicant is proposing to construct and operate the LECEF near the intersection of State Route
237 and Zanker Road, at 1515 Alviso-Milpitas Road, within San Jose City limits in Santa Clara
County, California. Zanker Road will connect to an access road that will lead to the power plant
area.

® References to the evidentiary record, which appear in parentheses following the referenced
material, may include an exhibit number and/or a reference to the date, page and line number(s)
of the reporter’s transcript e.g., (Ex. 2, p. 55; 3/11/02 RT 123:8-124:3.) Evidentiary Hearings
were conducted on March 11 and May 20, 2002.



Internet data center. Phase Il would convert the LECEF to a combined-cycle
power plant* by adding four heat recovery steam generators, two steam turbine
generators, and associated accessory equipment for a generation capacity of
approximately 260 MW. (Ex. 1H.) Phase Ill would include the installation of
equipment and systems for the planned USD “Super Hub” Server Farm. (3/11/02
RT 307:19-308-23; Ex. 1, p. 4.5-10.)

Before the San Jose City Council approved the current design of the USD PDZ, a
previous proposal included four dual-fuel-fired, 10-MW turbines and
approximately 90 diesel backup generators (two MW each) for emergency power
and backup generation. The City of San Jose sought a more efficient, modern,
and less polluting energy producing facility than one using 90 diesel generators.
The Applicant proposed LECEF to the Energy Commission as the
environmentally superior alternative.® (3/11/02 RT 307:14-309-16; Ex. 1, p. 1.1.;
5/20/02 RT 280:7, 281:15.)

Several Intervenors actively participated in the Commission’s evidentiary
hearings on the LECEF project by cross-examining witnesses, and/or presenting
witnesses and documentary evidence of their own. These active Intervenors

include the:
e City of Milpitas (Milpitas);
e Coalition of Ratepayer and Environmental Groups (the Coalition); and
e T.H.E. P.UB.L.I. C, William J. Garbett, Agent.

* Conversion to combined cycle or shutdown is required by law. (Public Resources Code §
25552).

5 Applicant's May 3, 2002, Petition for Review includes a copy of the March 15, 2001, settlement
agreement between the Energy Commission and the Applicant regarding a jurisdictional dispute
over the diesel generators. The jurisdictional agreement discusses the Central Reliability Energy
Center (CREC), LECEF’s predecessor. (5/20/02 RT 9:19-10:10.)

2



Both Milpitas and the Coalition were represented in the proceedings by counsel
of record. Milpitas was particularly concerned about LECEF’s potential impacts
on Visual Resources. The Coalition focused its presentation on the topic of
Transmission System Engineering. The Coalition participated in all phases of
our proceedings. Mr. Garbett, who is not an attorney, appeared in a
representative capacity only. Mr. Garbett, an agent for an organization described
as “T.H.E. P.U.B.L.I.C.,” produced no witnesses but did participate in a limited
way at the March 11, 2002 Evidentiary Hearing. The Californias Unions for
Reliable Energy (CURE) intervened but did not participate in the Evidentiary
Hearings. (3/11/02 RT 3:25-4-23.)

In addition to the formal Intervenors named above, there were a number of public
officials and members of the public who participated to offer support or opposition
to the project. For example, in a March 8, 2002, letter to the Committee, the
Mayor of San Jose, Ron Gonzales, indicated support for the LECEF project.
Mayor Gonzales considers LECEF as an integral part of the larger and adjoining
USD PDZ. He notes with approval that LECEF’s current design:

e Eliminates 90 diesel backup generators;
e Includes an environmentally superior natural gas fired power plant; that

e Provides peaking power to the grid in an area of critical need before
USD'’s buildout;

o Makes USD energy self-sufficient after its buildout, and

e Provides an economic benefit for the economy of San Jose and the
Silicon Valley. (3/11/02 RT 343:15-345-13.)

Mr. George Sedgewick, who is president and a founder of the USD company,
offered public comment on the status of the USD project® Mr. Sedgewick
informed the Committee that the USD project is 12 to 18 months behind

schedule, having only obtained a conditional contract to purchase the property

® When constructed, USD will virtually surround and provide additional screening for the LECEF.
(Ex. 1, Figure 9.)



but lacking financing and tenants. Once construction begins, it will take from
three to five years to completely build out the USD project, depending on the
economic climate in the technology/telecommunications industry at the time.
(3/11/02 RT 29:7-46-22 see our section on Land Use. infra.)’

Members of the public who support the project presented public comment at the
March 11, 2002 Hearing. Mr. Dean Beard, a concerned citizen who performs
public service work in the community of Alviso, commented favorably on the
benefits of the facility to the local area environment and economy as compared to
any larger manufacturing facility with its attendant traffic and congestion issues.
(3/11/02 RT 335:1-339:6.)

Mr. Jim Kanine, a former California Assemblyman and current president/CEO of
the San Jose Silicon Valley Chamber of Commerce (Chamber), spoke in favor of
the LECEF project on the Chamber’s behalf. Mr. Kanine views the project as a
“total win” for the business community in the Silicon Valley. He asserted that the
LECEF project is consistent with the City of San Jose’s energy independence
plan. He commented on the special relationship between the LECEF and USD
projects in terms of the virtual elimination of back-up diesel-fired generators.
(3/11/02 RT 339:7-340-21.)

Mr. Jose Garcia, representing the Building Trades Council, testified in support of
the project on behalf of union-represented construction workers. Mr. Garcia
commented that the LECEF project would reinvigorate the local economy in
terms of its capacity for construction and operations employment for area
workers. (3/11/02 RT 340:24-342-1.)

" We note that the evidence of record establishes that the LECEF and USD’s PDZ were approved
as a single project with LECEF’s providing energy resources to USD. (3/11/02 RT 312:9-313-4.)



Finally, Richard Santos, a lifetime resident of the community of Alviso and a
Director of the Santa Clara Valley Water District, spoke in favor of the LECEF
project. Mr. Santos commented on Calpine and USD’s active involvement in the
Alviso community to garner local support for the projects by addressing
community concerns. Mr. Santos stated his opinion that the developers had
addressed the concerns of the local citizenry and their political representatives.
He concluded that the LECEF and USD projects would provide a valuable
economic stimulus for the community. (3/11/02 RT 342:4-343-9.)

By contrast, Milpitas and the other active Intervenors opposed the LECEF
project. Atthe March 11, 2002, Evidentiary Hearing, the Mayor of Milpitas, Henry
Manayan, presented public comment articulating the City’s opposition to the
LECEF project.

According to Mayor Manayan, LECEF in its current configuration without USD
creates a significant unmitigated visual impact at Milpitas’ western border.?
Milpitas has invested millions of dollars to create a high-tech friendly city and to
encourage high-tech investments therein. In the absence of the USD PDZ
facility, the LECEF project would be completely objectionable as an unscreened
continuation of the heavy industrial use on Milpitas’ western border. Milpitas,
however, would have no objection to a synchronized LECEF/USD development
or one where LECEF was conditioned on an architecturally superior design.
(3/11/02 RT 245:25-251-4.)

At the May 20, 2002, Evidentiary Hearing, the Committee received draft
settlement documents reflecting a tentative agreement between Applicant and
Milpitas. These documents reflect that Applicant has allocated up to $2,000,000
for architectural treatment of the LECEF facility. (Ex. 8.) The tentative

agreement provides for enhanced landscaping and architectural treatment for

8 LECEF’s proposed site is located in north San Jose just west of Coyote Creek, which forms
Milpitas’ western boundary and separates the two cities. (3/11/02 RT 246:6-22.)
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LECEF. In light of the tentative agreement, we conclude that LECEF will have no
unmitigated significant impact, and that it will comply with all laws, ordinances,
rules and standards (LORS) regarding Visual Resources. (5/20/02 RT.)

B. LECEF

If licensed, LECEF will be a nominal 180-MW, simple-cycle power plant. The

proposed facility will include:

e four combustion turbine generators (CTGs) equipped with water
injection and spray intercooling injection (SPRINT) to control oxides of
nitrogen (NOXx);

¢ additional emissions control equipment; and

e associated support equipment.®

Eventually, underground transmission cables will convey electricity from LECEF
to the planned PG&E Los Esteros Substation located adjacent to the LECEF and
USD PDZ site.™

Natural gas supply to the CTG’s would flow through a 10-inch line connection to
the PG&E pipelines 101 and 109 at the southern end of the LECEF property near
State Route (SR) 237. The four CTG’s would require approximately 45,397
MMBTUs of natural gas per day. For reliability purposes, the project would
connect to each of the two main PG&E gas pipelines. Gas would be pressurized

by onsite compressors as needed, and flow through scrubbing and filtering

® As discussed above, the LECEF will be constructed in three phases, comprised initially of four,
natural-gas-fired, simple cycle combustion turbines to produce a nominal 180 MW generation
output, which is the subject of this PMPD. The subsequent phases still under evaluation are
proposed to add steam-generating capabilities that will increase the project's nominal output to
260 MW, as well as modifications to enhance reliability and availability. The project owner would
be required to fill an Amendment to the AFC or a new AFC for the combined cycle phase of the
project.

' Until PG&E constructs the substation, the project will rely on a temporary transmission
connection via a 2000-foot aboveground “tap-line” that will interconnect with an existing 115 kV
line at Zanker Road. For a fuller description of the project, see our section, infra, entitled
PROJECT DESCRIPTION.



equipment to a gas pressure control and flow metering stations prior to entering

the combustion turbines.

The San Jose/Santa Clara Water Pollution Control Plant (WPCP) would supply
the facility with recycled water through the auspices of the South Bay Water
Recycling program. A recycled water pipeline approximately 1,000-feet long, will
connect to an existing WPCP pipeline at a point parallel to SR 237. The facility
will use recycled water for all cooling and combustion systems. Peak water
consumption on a hot day, at full-load operation, totals about 566 gallons per

minute, or about 820,000 gallons per 24-hour day."

Trucked water delivery will provide potable water; LECEF will not have a potable
water pipeline because the City of San Jose’s municipal water supply does not
extend to the site. Discharged treated process water will be diverted to an
existing WPCP line at a point near Zanker Road by way of a 2,700-foot waste

discharge line to be constructed along the proposed access road.

C. EXPEDITED PROCESSING UNDER PUBLIC RESOURCES CODE,
SECTION 255522

Calpine filed its AFC under our four-month process on August 7, 2001,
anticipating completed project construction and production initiated during the
summer of 2002. (Pub. Res. Code, §25552.) Section 25552 requires the Energy
Commission to expedite, to the extent feasible, the processing of AFCs for

projects such as LECEF that are expected to be online by December 31, 2002.

" Peak water use under such conditions would approximate 917 acre-feet-per-year (based upon
an assumption of round the clock operation for a year). Approximately 42 percent of the total
water requirements would be for water injection to control NOx emissions; cooling towers makeup
water will consume the balance.

12 Herein, all references to section 25552 refer to the Public Resources Code.



Qualification and licensure for the four-month process contemplated by section
25552 requires an AFC to demonstrate that the simple-cycle, thermal powerplant

and related facilities will:

1. not be a major stationary source or a modification to a major
stationary source under the federal Clean Air Act;

2. be equipped with best available control technology (BACT);

3. not have a significant adverse effect on the electrical system as a
result of construction or operation;

4. provide a contract with a general contractor for the provisions of
skilled labor to construct, operate and maintain the facility;

5. not have a significant adverse effect on the environment as a result
of construction or operation;

6. assure protection of public health and safety;

7. comply with all applicable federal, state, and local laws, ordinances,
and standards (LORS);

8. provide a reasonable demonstration that the project will be in
service before December 31, 2002;

9. provides for a binding and enforceable agreement with the Energy
Commission that demonstrates either

(a) that the project will cease to operate, and its permit will terminate
within three years, or

(b) that within a period of three years, it will be recertified, modified,
removed or replaced, with a cogeneration or combined-cycle
thermal powerplant that (1) uses (BACT), (2) obtains necessary
offsets according to the stated ratio (and consistent with federal
law and regulation) or, where offsets are unavailable, pay an air
emissions mitigation fee to the air pollution control district or air
quality management district based upon actual emissions, for
expenditure by the district under Section 44275 of the Health and
Safety Code, to mitigate the emissions from the plant, and, (3)
complies with all LORS. (Pub. Res. Code, §§ 25552 (d) & (e),
and citing Pub. Res. Code § 25523.) [BACT, offsets, and LORS
compliance are gauged according to standards applicable at the
time of construction.]

'3 For ease of reference, all of the Committee’s prior rulings in this matter are set forth in
Appendix E.



On November 15, 2001, the Committee extended the LECEF schedule to
accommodate required discovery and reports from sister agencies.'* After our
Prehearing Conference, Applicant filed a petition and several motions that

requested the Committee to:

(a) Issue a Committee Schedule that allows for a Final Commission Decision
on the Application for Certification (AFC) no later than April 17, 2002;

(b) Authorize certain pre-construction activities that are enumerated in the
Petition as follows:

e Mobilize Construction Trailers — this activity involves
leveling an approximately 5 to 7 acre area, placing gravel
over the area for dust and mud control, moving and
parking construction trailers onto the site and obtaining
power and telephone service including the installation of
approximately two 25 foot power poles;

e Establish Parking Area — the activity involves leveling an
approximately 5 acre area, placing gravel to control dust
and mud, establishing best management practices for
erosion control as described by the construction Storm
Water Pollution Prevention Plan (hay bales, silt fences,
wattles, etc);

e Establish Construction Laydown — this activity involves
leveling an approximately 10-15 acre area, placing gravel
to control dust and mud, establishing best management
practices for erosion control as described by the
construction Storm Water Pollution Prevention Plan (hay
bales, silt fences, etc), and staging plant equipment and
construction materials, and parking construction
equipment;

e Excavate power block and cooling tower foundations;
e Excavate underground utility trench;

e Set conduit in underground utility trench;

" Section 25552 is flexible in its application to the extent that it expressly provides that the
process may be extended beyond four months to "any later time mutually agreed upon by the
commission and the applicant, provided that the thermal powerplant and related facilities remain
likely to be in service on or before December 31, 2002." (Pub. Res. Code § 25552 (c).
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e Set reinforcing steel bars in power block and cooling
tower foundations; and

e Set forms around power block and cooling tower
foundations.

The Committee summarily denied Applicant’s Petition, (Appendix E.) Applicant
subsequently filed a motion for reconsideration, which the Committee heard as
the first order of business at the March 11, Evidentiary Hearing. (3/11/02 RT 8:2-
29: 6; Ex. 4F, p. 53.) On March 21, 2002, the Committee denied the motion for
reconsideration upon the identical grounds as the original petition. (See

Appendix E.)

In reviewing Applicant’s various motions to expedite our process, the Committee
was mindful of Applicant’s energy contract with the state Department of Water
Resources (DWR) for LECEF to supply energy to the grid in 2002. Upon
Applicant’s request, however, the Committee ruled that the DWR contract as an
emergency measure was outside the scope of our proceedings and would not be
addressed further. The Committee later applied that ruling at our March 11,
Hearing when the Coalition sought, over Applicant’s objection, to introduce
matters related to energy costs in the DWR contract. (Cf. 3/11/02 RT 584:18-
586:12 & 638:6-641:11; 645:3-651:4.)

During the March 11, 2002 Hearing, Applicant advocated an expedited schedule,
which would call for two, 10-hour shifts--essentially construction around the
clock. (3/11/02 RT 572:18-574:5.) In reviewing Applicant’s plans to expedite the
construction schedule, we concluded that the AFC was ambiguous on the
question of 24-hour construction, and that Staff had not evaluated those impacts.
In addition, we concluded that Applicant had not carried its burden under section
25552 to demonstrate that LECEF could be in service by December 31, 2002.
Therefore, we decided that the AFC should fall be removed from the four-month
process and converted to a 12-month AFC as set forth in Public Resources Code
section 25540.6. (Appendix E.) In concurrent orders dated April 25, 2002, the
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Committee, inter alia, removed the AFC from the four-month process and

ordered an Evidentiary Hearing on May 20, 2002

On May 20, 2002, the committee conducted a supplemental evidentiary hearing
to consider additional evidence on the expedited construction schedule and the
visual resources issues contested by Milpitas. Staff and Applicant presented
evidence on 24-hour construction impacts and the likelihood that the project
could be in service by December 31. Thereafter, in an order dated May 21,
2002, the Committee found that the record, as augmented, supported a finding
that Applicant had met its burden under section 25552. Accordingly, we granted
Applicant’s request to reinstate the AFC to the expedited process set forth in
section 25552. (Appendix E.)

D. THE ENERGY COMMISSION’S SITE CERTIFICATION PROCESS

LECEF and its related facilities fall within Energy Commission licensing
jurisdiction. (Pub. Resources Code, §§ 25500 et seq.). During its licensing
proceedings, the Commission acts as lead state agency under the California
Environmental Quality Act (CEQA). (Pub. Resources Code, §§ 25519(c), 21000
et seq.) The Commission’s process and associated documents are functionally
equivalent to the preparation of an Environmental Impact Report under CEQA.
(Pub. Resources Code, § 21080.5.)

The Commission’s process is designed to allow the review of a project to be
completed within a specified period; a license issued by the Commission is in lieu
of other state and local permits. The Commission’s certification process provides
a thorough and timely review and analysis of all aspects of this proposed project.
During the process, we conduct a comprehensive examination of a project’s
potential economic, public health and safety, reliability, engineering, and

environmental ramifications.
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Significantly, the Commission’s process allows for and encourages public
participation so that members of the public may become involved either
informally, or on a more formal level as Intervenors with the same legal rights
and duties as the project developers. The Commission encourages public

participation at every stage of the process.

The process begins when an applicant submits its Application for Certification
(AFC). Commission staff reviews the data submitted as part of this AFC and
determines whether or not it contains adequate information to permit review to
commence; and makes recommended findings to the Commission . Once the
Commission determines that an AFC contains sufficient analytic information, it
appoints a Committee of two Commissioners to conduct the review process. The
Commission also appoints a hearing officer to provide legal assistance to the
Committee in each case. This process includes holding public conferences and
evidentiary hearings, as well as providing a recommendation to the full
Commission concerning a project’s ultimate acceptability. The Committee, and

ultimately the Commission, serves as fact-finder and decision-maker.

The Commission has a Public Adviser. The role of the Commission’s Public
Adviser is to assist members of the public and intervenors with their

understanding of and participation in the Commission’s siting process.

All parties, including the Applicant, Commission staff, and all Intervenors, are
subject to the Commission’s ex parte rule, which prohibits them from
communicating on substantive matters with Committee members, other
Commissioners, their staffs, and the hearing officer, except for communications

which are on the public record.
The initial portion of the certification process is weighted heavily toward assuring

public awareness of the proposed project and obtaining such further technical

information as is necessary. During this time, the Commission staff sponsors
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numerous public workshops at which intervenors, agency representatives,
members of the public, Staff, and Applicant meet to evaluate and resolve
pertinent issues. Staff then publicizes its initial technical evaluation of the project

in the document called the Staff Assessment (SA)."

Following completion of the SA and any supplements thereto, the Committee
conducts a Prehearing Conference to assess the adequacy of the available
information, identify issues, and determine the positions of the various
participants. Information obtained from this event forms the basis for a Hearing
Order organizing and scheduling formal evidentiary hearings. These hearings

are conducted after Staff has finalized its technical evaluation of the project.

At the evidentiary hearings following the release of the final SA all participants
that have become formal parties are able to present testimony, under oath or
affirmation, which is subject to cross-examination by other parties and to
questioning by the Committee. The public may also comment on the proposed
project at these hearings. Evidence and public comment adduced during these

hearings provide the basis for the decision-makers’ analysis.

This analysis appears in a Committee recommendation to the full Commission in
the form of a Presiding Member’s Proposed Decision, which is available for a
public-review period of at least 30 days. Depending upon the extent of revision
necessary in response to comments received during this period, the Committee
may elect to publish a revised version. If so, this latter document triggers an
additional 15-day public comment period. Finally, the full Commission decides
whether to accept, reject, or modify the Committee’s recommendations at a

public hearing.

' The SA is equivalent to the “Preliminary Staff Assessment in a 12-month process. After a
period of Staff Workshops and comments on the SA, it is enhanced with a Staff Supplement. The
Supplement and the SA are equivalent to the “Final Staff Assessment” in a 12-month process.
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E. PROCEDURAL HISTORY

The Public Resources Code and the Commission’s regulations mandate a public
process and specify the occurrence of certain necessary events. (Pub. Res.
Code, §§ 25500 et seq.; Cal. Code of Regs., tit. 20, §§ 1701, et seq.) The
essential procedural elements occurring during the present case are summarized

below.

On August 7, 2001, the Applicant submitted its Application for Certification (AFC)
Shortly thereafter, Staff sent a “request for agency participation” to those
governmental agencies likely to have an interest in the project. On September
25, 2001, the full Commission determined that the Applicant had made its AFC
sufficiently informative and complete to commence the expedited review process

set forth in Public Resources Code, section 25552.

On October 16, 2001, the Committee noticed its initial event, an “Informational
Hearing and Site Visit.” The Notice was sent to all known to be interested in the
proposed project, including owners of land adjacent to, or in the near vicinity of,

LECEF; it was also published in local general circulation newspapers.

On November 5, 2001, the Committee conducted the Informational Hearing and
Site Visit in the community of Alviso. There, the Committee and other
participants discussed the proposed project, described the Energy Commission’s
review process, and identified opportunities for public participation. During a
temporary adjournment of the hearing, Applicant hosted a tour of the proposed

power plant site.
On November 15, 2001, the Committee issued its required Scheduling Order in

the form of a “Committee Ruling on Expedited Review and Scheduling Order.

Therein, the Committee found that LECEF had the potential to conform to a four-
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month expedited review, as extended by the Committee, subject to further

discovery and the filing of required reports from sister agencies.

On December 31, 2001, Staff released its Staff Analysis and afterward held
various workshops to receive comments thereon. On February 5, 2002, Staff
issued its Supplement to the Staff Analysis. On February 25, 2002, the

Committee held a Prehearing Conference .

Evidentiary Hearings were
scheduled by Notice of Evidentiary Hearings, dated on February 25, 2002. On
March 11, 2002, according to the Notice of Evidentiary Hearings, the Committee

conducted evidentiary proceedings in the City of San Jose.

Thereafter, by concurrent orders dated April 25, 2002, this Committee:

e Converted the AFC review process in this matter from the four-month
process established in Public Resources Code section 25552 to the 12-
month process set forth in Public Resources Code section 25540.6;

e Reopened the Evidentiary Record for augmentation by the parties; and

e Scheduled a supplemental Evidentiary Hearing on May 20, 2002.

The Committee, after reviewing and compiling the evidentiary record, published
this (PMPD) on May 29, 2002. The Committee scheduled June 22, 2002, for the
Committee Conference on the PMPD. Based upon the Committee Conference,
and any other comments received, the Committee may issue revisions to the
PMPD. If substantial revisions are contemplated to the PMPD, the Committee
may elect to issue a Revised PMPD. If this occurs, the parties will have an
additional 15-day comment period in which to address any concerns. Thereafter,
the CEC will issue its Final Decision on the LECEF.

'° At the Prehearing Conference conducted on February 25, the Committee conducted issue
identification with the parties and addressed issues of special concern to the parties such as
pending motions. Also discussed were time concerns the Committee had regarding conclusion of
the evidentiary proceedings in a single day.
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L PROJECT DESCRIPTION AND OBJECTIVES
SUMARY OF THE EVI DENCE

Calpine is proposing to construct and operate the LECEF near the intersection of State
Route (SR) 237 and Zanker Road, at 1515 Alviso-Milpitas Road, in the City of San
Jose, Santa Clara County, California. Alviso-Milpitas Road serves as an access road
parallel to SR 237, connecting McCarthy Boulevard and Zanker Road. The project
location lies directly north of SR 237 and east of Zanker Road. (See Figure 1 below.)

LECEF is proposed for 15 acres of a 55-acre site that is, in turn, a portion of a 174-acre
property that the City of San Jose recently annexed from an unincorporated section of
Santa Clara County. In addition to the LECEF, the 174-acre parcel has planned uses
which are in the development stage: the Pacific Gas & Electric (PG&E) Los Esteros
Substation, and the planned US DataPort (USD) Planned Development Zoning Project
(PDZ)."® (Ex. 1, p.3-2.)

LECEF, in the Phase-l stage, is a proposed 180-megawatt (MW), natural gas-fired,
simple-cycle power plant that would consist of four General Electric LM6000 Sprint
Combustion Turbine Generators (CTG’s). Each CTG would be contained in a metal
acoustical enclosure with installed fire detection and suppression equipment. A single
lube-oil cooler, a diesel-powered fire pump, and a 750-kW emergency natural gas-fired
generator will service all four CTG’s. Each CTG would generate a nominal 45MW
under conditions specified by the California Independent System Operator (Cal-ISO).
(Ex. 1, p. 3-2.).

The CTG inlet air is chilled for power augmentation. Water injection into the CTGs also

augments power and lowers NOx formation during combustion. SCR systems at the

exhaust stack transition will further control NOx at five parts per million by volume
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(ppmvd), corrected to 15 percent oxygen. An oxidation-catalyst system will control
carbon monoxide emissions to six ppmvd at 15 percent oxygen."” Precursor organic
compounds (POC’s) are controlled to two ppmvd at 15 percent oxygen. LECEF will
employ continuous emissions monitoring systems (CEMS) to measure compliance, and

to monitor system efficiency. (Ex. 1, p. 3-2.)

Four, 13.8-kV underground output cables from the four generating system transformers
will eventually provide LECEF a transmission connection to the planned PG&E Los
Esteros Substation.' Each of the four output cables will connect by isolated phase bus
to individual, oil-filled generator step-up transformers, which will increase the voltage to
115 kV. The high-voltage side of each transformer will connect to PG&E’s Los Esteros
Substation via an open-air, 115-kV switchyard located on the LECEF site. (Ex. 1, p. 3-
5.)

A 550-foot (lineal) 10-inch diameter pipeline interconnect to PG&E’s Main Pipeline
directly south of the proposed site along Alviso-Milpitas Road, will supply LECEF with
natural gas. (Ex. 1, p. 4.9-5.)

No potable water pipeline for the LECEF is planned, as trucked water delivery will
provide all potable water to the facility. Recycled water supply for cooling and

combustion systems will originate from the San Jose/Santa Clara Water Pollution

'® USD PDZ is a “Super Hub” server farm project that plans to make approximately 2.2 million square feet
available for lease to clients. Computer server hubs need extremely reliable and consistent electrical
energy, thus LECEF represents the Phase | component of the USD PDZ project.

"CTG combustion air would flow through the inlet air filters and chiller coils and the associated air inlet
ductwork, be compressed, and then flow to the CTG combustion chambers. There, injected natural gas
ignites with compressed air and hot combustion gases expand through the CTG’s turbine chambers
causing them to rotate and drive the CTG’s electric generators and compressors. These hot combustion
gases then exit the turbine chambers, enter empty heat recovery steam generation (HRSG) shells, and
exit to the atmosphere through 90-feet tall exhaust stacks. The HRSG shells would be in place to
accommodate later combined-cycle operation; installation of steam generation equipment for simple-cycle
operation is unnecessary. (Ex. 1, p. 3-2.)

®Until the substation is constructed, PG&E and Cal-ISO have reviewed and approved a temporary
connection via an approximately 2000-foot aboveground connection to the Nortech-Trimble 115-kV line
near the intersection of Zanker Road and SR 237. The entire length of the temporary line lies on the
LECEF site. (Ex. 1, p. 3-5.)
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Control Plant (WPCP) (through the South Bay Water Recycling program). An
approximately 1,000-foot water line, 18-24 inches in diameter, will connect to an existing
pipeline, at-a point parallel to SR 237. Peak water use at the proposed facility will be
approximately 917 acre-feet per year (AFY).19 Water injection to control NOx emissions
would account for approximately 42 percent of LECEF’s total water requirements;

cooling tower makeup-water will account for the balance. (Ex. 1, pp. 3.5; 4.9-6.)

Process water will be filtered and demineralized in four skid-mounted units each located
near one of the CTGs. Mircofiltration and reverse-osmosis systems will provide further
processed water for NOx suppression. After being treated, this water will flow to storage
tanks for use. Cooling-water processing will involve pH control, mineral-scale
dispersing, corrosion control, and microbial-growth control. A 2,700-foot, waste-
discharge pipeline, 12-15 inches in diameter, will discharge wastewater to an existing
WPCP pipeline at a point near Zanker Road. Applicant will construct the pipeline along
LECEF’s proposed access road. (Ex. 1, pp. 3.5; 4.9-6.)

“Peak water consumption will be approximately 566 gallons per minute based on a hot day, under full-
load operating conditions; or about 820,000 gallons per 24-hour day. Operating at 24 hours per day for a
year would be equal to approximately 917 acre-feet per year. (Ex. 1, p. 3.5.)
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PROJECT DESCRIPTION Figure 1
LECEF —-Local Setting

Source: Ex. 1, Figure 1.
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FINDING AND CONCLUSIONS

1. Applicant proposes to construct and operate the LECEF, a nominal, 180 MW
simple-cycle natural gas-fired merchant power plant consisting of four turbine
islands, a new, 115-kV switchyard, other power-generation equipment, emission
control equipment, and ancillary facilities.

2. The project site is located in the Alviso community of north San Jose in Santa
Clara County in an area recently annexed and rezoned for industrial
development consistent with the LECEF.

3. Linear facilities include a temporary 2000 foot-interconnect to the PG&E-
controlled grid, gas pipeline interconnections, recycled water supply and
discharge pipelines, and an access road.

We conclude that the LECEF is described in sufficient detail to allow review in

compliance with the provisions of both the Warren-Alquist Act and the California

Environmental Quality Act (CEQA).
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. PROJECT ALTERNATIVES

The Commission is required during the AFC process to examine the feasibility of
site and facility alternatives that may avoid or lessen the potential significant
environmental impacts of a proposed project. (Pub. Resources Code, §
21080.5(b)(3)(A); Cal. Code of Regs., tit. 20, § 1765.)

We note that Applicant provided Alternatives analysis as part of the AFC. (Ex. 2,
[Vol. 1], p. 1-4, § 1.4 & sec. 9.)*° Staff also conducted an Alternatives analysis as
part of its Staff Analysis of the LECEF project. Therefore, this Decision complies
with the “CEQA guidelines”, which require:
an evaluation of the comparative merits of “a range of
reasonable alternatives to the project, or to the location of the
project, which would feasibly attain most of the basic objectives
of the project but would avoid or substantially lessen any of the

significant effects of the project...”, as well as an evaluation of
the “no project” alternative. (14 CCR, § 15126 (d).)

The range of alternatives that we are required to consider is governed by a “rule
of reason”. This means that our consideration of alternatives may be limited only

to those:

that would avoid or substantially lessen any of the significant
effects... while continuing to attain most of the basic objectives
of the project, and need not include those alternatives whose
effects cannot be reasonably ascertained and whose
implementation is remote and speculative. (14 CCR, § 15126 (d)
(5); Ex. 19D, Part lll, p. 7.)

SUMMARY AND DiscussION oF THE EVIDENCE

The evidence of record addresses alternatives to the LECEF project’s major

components. This includes generation technology, site selection, and linear

20AIthough Applicant's AFC was not required to contain a discussion of site alternatives, the
Commission's CEQA duty remained unchanged. (See Pub. Resources Code, § 25540.6 (b).)
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facility routing. The methodology used to prepare the alternatives analysis

includes:

1.

ldentifying the basic objectives of the project;

Providing an overview of the project’'s potentially significant adverse
impacts (including appurtenant facilities);

Identifying and evaluating alternatives to the project;
Identifying and evaluating alternative locations for sites; and

Evaluating the impacts of not constructing the project. (Exs. 1 p. 5.6-2;
2,[Vol. 1], 8§89,

Project Objectives

Staff summarized Applicant’s objectives for constructing the LECEF project as

follows:
[ ]

2.

To provide electrical energy in the newly deregulated power market;

To be located near key infrastructure including transmission line
interconnections, supplies of natural gas, and recycled water;

To provide a reliable source of energy for the future U.S. Dataport
facility, mitigating the effects of the diesel-fueled energy center
proposed in that original development;

To add support and reliability to the North San Jose Transmission
Reinforcement Project recently approved by the CPUC;?" and for
LECEF; and

To be on line for the summer of 2002. (3/11/02 RT 616:16-618-3,
625:4-628:23; Ex. 1, p. 5.6-3.)

Potentially Significant Adverse Impacts

The environmental impacts of the project are discussed in detail in the individual

subject areas of this Decision. However, in its Alternatives analysis Staff did not

identify any potentially significant, unmitigated, adverse environmental impacts in

any of the subject areas of discussion. Staff's conclusion and Applicant’s ability

2! LECEF

is also referred to as the North San Jose Project. (Ex. 2, [Vol. 1], § 1.3.1.) PG&E’s Los

Esteros Substation is referred to as the North San Jose Transmission Reinforcement Project.
(3/11/02 RT 609:12-611-13.)
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to mitigate impacts to levels of insignificance is discussed under the respective
topics. (Ex. 1, p. 5.6-3/4.)

3. Technological Alternatives

Applicant and Staff reviewed various alternative technologies that can be
grouped according to the fuel used, which include:

e Oil and natural gas;

e Coal,

e Nuclear reactions (usually using radioactive materials as fuel);

e Water (hydro, ocean conversion, geothermal);

e Biomass;

¢ Municipal solid waste; and

e Solar radiation. (Exs. 1, p. 5.6-9/10; 2, [Vol. 1], § 9.6.2; 4K, p.15.)

Biomass generation uses a waste vegetation fuel source such as wood chips
(the preferred source) or agricultural waste. The fuel is burned to generate
steam. However, Staff found that biomass facilities generate substantially
greater quantities of air pollutant emissions than natural gas burning facilities. In
addition, biomass plants are typically sized to generate less than 20 MW, which
is substantially less than the capacity of the 180 MW LECEF project. (Ex. 1, p.
5.6-2.)

Geothermal technologies use steam or high-temperature water (HTW) obtained
from naturally occurring geothermal reservoirs to drive steam turbine/generators.
There are vapor-dominated resources (dry, super-heated steam) and liquid-
dominated resources where various techniques are utilized to extract energy
from the HTW. Staff concluded that:

e limited to areas that have geologic conditions resulting in high
subsurface temperatures, and

e there are no viable geothermal resources in the San Jose or Santa
Clara County area. (Ex. 1, p. 5.6-10.)
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Hydropower facilities require large quantities of water (either stored or flowing
water), and sufficient topography to allow power generation as water drops in
elevation and flows through a turbine. These facilities are generally dependent
on water flow to generate power, so they cannot serve immediate demand like a
peaker plant does. Thus, Staff concluded that water flow required for power

generation is not available in the project area. (Ex. 1, p. 5.6-10.)

Staff also reviewed measures such as conservation and demand-side
management, which were deemed inadequate to provide power for the
objectives that could be attributed to the LECEF. (3/11/02 RT 618:622-18; Ex. 1,
p. 5.6-9.)

Accordingly, Staff concluded that:

e Because of the typically lower efficiencies, specific resource needs,
and intermittent availability of alternative generation technologies, they
do not fulfill a basic objective of the LECEF, which is to provide reliable
peak power upon demand;

¢ No alternative technology could practically supply the power needed to
support either the U.S. Dataport or the North San Jose Transmission
Reinforcement Project; and

e Consequently, geothermal, hydropower, solar, wind and biomass
technologies do not present feasible alternatives to the proposed
project. (3/11/02 RT 617:6-618-3.)

We concur with the analysis provided by the Applicant and Staff. We do not
believe that the cross-examination proffered by the Coalition and Mr. Garbett
fundamentally undermined the Alternatives analysis undertaken by Applicant and
Staff.??

2 We have also reviewed the Coalition’s documents and testimony presented at the March 11
Evidentiary Hearing. Although clear, cogent and helpful, we are unpersuaded by the Coalition’s
premise that the LECEF project should be contingent on USD in light of the immediate benefits it
may offer to the grid in the near term. (Ex. 6, p. 7.)
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4. Alternative Locations

Our record indicates too that Applicant and Staff evaluated several alternate site
locations. Staff has requested and we approved taking official notice of the
Metcalf Energy Center Commission Decision (99-AFC-3) (Metcalf), Chapter VII,

Project Alternatives and the Project Alternatives section of the Metcalf FSA.?®

Applicant states in reference to its selection of the LECEF site that:

[In the Metcalf Energy Center Final Staff Assessment,
Commission staff analyzed the potential of the proposed project
site as an alternative location (Alternative 1) and determined that
the proposed project site would not result in unmitigated
significant impacts. Therefore, additional alternative sites were
rejected from consideration. (Ex. 2, [Vol. 1], § 9.3.2.)

Staff applied evaluation criteria for each site using the standards:

Will the alternative site fulfill the project objectives?

Will it reduce the potential significant impacts identified for the
proposed project? and,

C. Will it cause other significant environmental impacts? (Exs. 1, p.
5.6-4; 2, [Vol. 1], § 2.2.14.)

Following the stated objectives for LECEF as set forth in the AFC, Staff

examined two site alternatives:

e The Avendale Redevelopment Area located in South San Jose; and

e The Cilker property and a portion of the WPCP buffer lands to the
north and east of the current site. (Ex. 1, p. 5.6-4; Ex. 2, [Vol. 1], §
2.2.14.)

Each site was found deficient in some important locational or environmental
aspect and neither alternative was clearly superior when compared to the
proposed site. (Exs. 1, p. 5.6-4; 2, [Vol. 1], § 9.3.1.)

% We also granted Staff's request for us to take official notice of Chapter IIl.E ("Local System
Effects"), and Chapter VI.C. ("Visual Resources"), from the Metcalf Decision, and Staff's
corresponding FSA in these identical areas. As part of our order, we granted Applicant’s
requests in the area of Land Use. (See Appendix E.)
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5. No Project

CEQA Guidelines and Energy Commission regulations require us to consider the
“‘No Project” Alternative. This alternative assumes that the project is not
constructed, and the impacts of that scenario are compared to those of the
proposed project. In this regard, we note that the LECEF is proposed under the
Energy Commission’s expedited power plant review process, which is intended
to provide power within a short timeframe to serve California’s growing demand.
(Ex. 1, p. 5.6-7.)

Conceptually, the LECEF is itself a portion of a planned development
acknowledged by the City of San Jose when it annexed and rezoned the area for
the USD project. The City took LECEF into consideration when it approved the
USD project with the proviso that it develop an alternative backup generation

source for the facility that would reduce air quality impacts.

The evidence of record provides us no persuasive reason to question the City’s
actions in this regard. We recognize that the USD project is far superior with
rather than without LECEF. (3/11/02 RT 563:14-564:17; 566:2-15;Exs. 1, p. 4.1-
718; 4K, pp. 14.)

Moreover, in recognition of the fact that a LECEF project objective is to provide
electrical backup reliability for the USD project, Staff’'s Analysis has reviewed the
project as incorporated within and surrounded by USD, as well as standing
alone. Again, in view of the project's objectives, we believe that this dual
analysis choice was proper given the City of San Jose’s land use decisions. For

example:

e the USD project has already been proposed for a specific site;

e the City of San Jose annexed the land from an unincorporated area of
Santa Clara County;

e the City of San Jose completed an extensive EIR; and based on that
EIR;
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e Rezoned the site consistent with the needs of USD and LECEF. (Ex.
1, p. 5.6-8.)

Given this background, we must concur with Staff's observation that there are no

appropriate site alternatives for the LECEF project.

COMMISSION DISCUSSION

Applicant states in the AFC that the “No Project Alternative” would withhold
increased peaking generation to serve the State’s electricity demand. We accept
the merit of this statement. In addition, Staff found that the “No Project’
Alternative would eliminate the expected benefits that the LECEF project would
bring. Specifically,

e Bolstered energy supplies for that region centered around the San
Jose Northeastern Transmission System Reinforcement Project
service area; [See Metcalf Decision, Chapter IlIl.E, (Local System
Effects, p. 86).]; and,

e In terms of other local benefits, which include increased property and
sales taxes, employment, and sales of services. (Ex. 1, p. 5.6-8; see
our section on Socioeconomics, infra.)

We give appropriate deference to the fact that Staff conducted a comprehensive
Alternatives analysis in our Metcalf decision and we have given it official notice.
Under these circumstances, we are simply not persuaded that it is necessary to
second-guess Applicant’s choice of the LECEF site. (3/11/02 RT 567:568-16;

Appendix E.)

Finally, we reject the Coalition’s advancement of an alternative irreversibly linking
the LECEF to the USD project. Under the Coalition’s alternative, our conditions
would require USD’s construction as a condition precedent to development of the
LECEF. (3/11/02 RT 620:12-622-19.) Instead, we feel that LECEF’s potential to
supplement the grid with additional power in the short term is a benefit that
outweighs simply the provision of power to the USD facility. Staff quite
appropriately analyzed the project from that standpoint. We accept Staff’s

analysis.
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FINDINGS AND CONCLUSIONS

Based upon the totality of the evidence of record, including that relating to each
subject area contained in other portions of this Decision, we find and conclude as

follows:

1. The evidence of record contains an acceptable analysis of a reasonable
range of alternatives to the project as proposed.

2. The evidentiary record contains a review of alternative technologies, fuels,
linear routings, and the “no project” alternative.

3. No alternative to the project considered by the Commission, including but
not limited to the 'no project' alternative would avoid or lessen any direct,
indirect, or cumulative significant adverse environmental impact.

4. No alternative to the project considered by the Commission, including but
not limited to the 'no project' alternative is feasible, because none are
capable of meeting the project objectives as specified in the Staff
Analysis.

We therefore conclude that the evidence of record contains an analysis of
possible alternatives to the LECEF project, including its appurtenant facilities,
which satisfies the requirements of both the Warren-Alquist Act and CEQA and

its implementing regulations.
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lll. COMPLIANCE AND CLOSURE

Public Resources Code section 25532 requires the Commission to establish a post-
certification monitoring system. The purpose of this requirement is to assure that
certified facilities are constructed and operated in compliance with applicable laws,
ordinances, regulations and standards, as well as the specific Conditions of Certification

adopted as part of this Decision.

SUMMARY OF THE EVIDENCE

The evidence of record contains a full explanation of the purposes and intent of the
Compliance Plan (Plan). The Plan is the administrative mechanism by which the
Commission ensures that the LECEF is constructed and operated according to the
Conditions of Certification. It essentially describes the respective duties and
Commission expectations of the project owner and the Commission Staff Compliance
Project Manager (CPM) in implementing the design, construction, and operation criteria

set forth in this Decision.

The Commission verifies compliance with the Conditions of Certification contained in
this Decision through mechanisms such as periodic reports and site visits. The Plan
also contains requirements governing the planned closure, as well as the unexpected

temporary or permanent closure, of the project.

The Compliance Plan has two broad elements. The first element is the "General

Conditions". These General Conditions:

e Set forth the duties and responsibilities of the CPM, the project owner, delegate
agencies, and others;

o Set forth the requirements for handling confidential records and maintaining the
compliance record;

e Establish procedures for settling disputes and making post-certification changes;
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o State the requirements for periodic compliance reports and other administrative
procedures necessary to verify the compliance status of all Commission-imposed
conditions; and

e Establish requirements for facility closure.

The second general element of the Plan is the specific “Conditions of Certification”.
These are found following the summary and discussion of each individual topic area in
this Decision. The individual conditions contain the measures required to mitigate
potentially adverse project impacts associated with construction, operation, and closure
to an insignificant level. Each condition also includes a verification provision describing

the method of assuring that the condition has been satisfied.

The contents of the Compliance Plan are intended to be read in conjunction with any

additional requirements contained in the individual Conditions of Certification.

FINDINGS AND CONCLUSIONS
The evidence of record establishes:

1. The Compliance Plan and the specific Conditions of Certification contained in this
Decision assure that the Los Esteros Critical Energy Facility will be designed,
constructed, operated, and closed in conformity with applicable law.

2. Requirements contained in the Compliance Plan and in the specific Conditions of
Certification are intended to be read in conjunction with one another.

We therefore conclude that the compliance and monitoring provisions incorporated as a
part of this Decision satisfy the requirements of Public Resources Code section 25532.

Furthermore, we adopt the following Compliance Plan as part of this Decision.
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COMPLIANCE PLAN

GENERAL CONDITIONS OF CERTIFICATION

COMPLIANCE PROJECT MANAGER (CPM) RESPONSIBILITIES

A CPM will oversee the compliance monitoring and shall be responsible for:

1. ensuring that the design, construction, operation, and closure of the project
facilities is in compliance with the terms and conditions of the Commission
Decision;

2. resolving complaints;

processing post-certification changes to the conditions of certification, project
description, and ownership or operational control;

documenting and tracking compliance filings; and,
ensuring that the compliance files are maintained and accessible.

The CPM is the contact person for the Energy Commission and will consult with
appropriate responsible agencies and the Energy Commission when handling disputes,
complaints and amendments.

All project compliance submittals are submitted to the CPM for processing. Where a
submittal required by a condition of certification requires CPM approval, it should be
understood that the approval would involve all appropriate staff and management.

The Commission has established a toll free compliance telephone number of 1-800-
858-0784 for the public to contact the Commission about power plant construction-or
operation-related questions, complaints, or concerns.

Pre-Construction and Pre-Operation Compliance Meeting

The CPM may schedule pre-construction and pre-operation compliance meetings prior
to the projected start-dates of construction, plant operation, or both. The purpose of
these meetings will be to assemble both the Energy Commission’s and the project
owner’'s technical staff to review the status of all pre-construction or pre-operation
requirements contained in the Energy Commission’s conditions of certification to
confirm that they have been met, or if they have not been met, to ensure that the proper
action is taken. In addition, these meetings shall ensure, to the extent possible, that
Energy Commission conditions will not delay the construction and operation of the plant
due to oversight or inadvertence and to preclude any last minute, unforeseen issues
from arising. Pre-construction meetings held during the certification process must be
publicly noticed unless they are confined to administrative issues and processes.

Energy Commission Record

The Energy Commission shall maintain as a public record, in either the Compliance file
or Docket file, for the life of the project (or other period as required):
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1. all documents demonstrating compliance with any legal requirements relating to
the construction and operation of the facility;

2. all monthly and annual compliance reports filed by the project owner;
all complaints of noncompliance filed with the Energy Commission; and,

all petitions for project or condition changes and the resulting staff or Energy
Commission action taken.

PROJECT OWNER RESPONSIBILITIES

It is the responsibility of the project owner to ensure that the general compliance
conditions and the conditions of certification are satisfied. The general compliance
conditions regarding post-certification changes specify measures that the project owner
must take when requesting changes in the project design, compliance conditions, or
ownership. Failure to comply with any of the conditions of certification or the general
compliance conditions may result in reopening of the case and revocation of Energy
Commission certification, an administrative fine, or other action as appropriate.

Access

The CPM, responsible Energy Commission staff, and delegate agencies or consultants,
shall be guaranteed and granted unrestricted access to the power plant site, related
facilities, project-related staff, and the records maintained on site, for the purpose of
conducting audits, surveys, inspections, or general site visits. Although the CPM will
normally schedule site visits on dates and times agreeable to the project owner, the
CPM reserves the right to make unannounced visits at any time.

Compliance Record

The project owner shall maintain project files on-site or at an alternative site approved
by the CPM, for the life of the project. The files shall contain copies of all “as-built”
drawings, all documents submitted as verification for conditions, and all other project-
related documents for the life of the project, unless a lesser period is specified by the
conditions of certification.

Energy Commission staff and delegate agencies shall, upon request to the project
owner, be given unrestricted access to the files.

Compliance Verifications

Each condition of certification is followed by a means of “verification”. The verification
describes the Energy Commission’s procedure(s) to ensure post-certification
compliance with adopted conditions. The verification procedures, unlike the conditions,
may be modified, as necessary by the CPM, and in most cases without full Energy
Commission approval.

Verification of compliance with the conditions of certification can be accomplished by:
1. reporting on the work done and providing the pertinent documentation in
monthly and/or annual compliance reports filed by the project owner or

authorized agent as required by the specific conditions of certification;
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appropriate letters from delegate agencies verifying compliance;
Energy Commission staff audits of project records; and/or

4. Energy Commission staff inspections of mitigation and/or other evidence of
mitigation.

Verification lead times (e.g., 90, 60 and 30 days) associated with start of construction
may require the project owner to file submittals during the certification process,
particularly if construction is planned to commence shortly after certification.

A cover letter from the project owner or authorized agent is required for all compliance
submittals and correspondence pertaining to compliance matters. The cover letter
subject line shall identify the involved condition(s) of certification by condition
number and include a brief description of the subject of the submittal. The project
owner shall also identify those submittals not required by a condition of certification with
a statement such as: “This submittal is for information only and is not required by a
specific condition of certification.” = When submitting supplementary or corrected
information, the project owner shall reference the date of the previous submittal.

The project owner is responsible for the delivery and content of all verification
submittals to the CPM, whether such condition was satisfied by work performed by the
project owner or an agent of the project owner.

All submittals shall be addressed as follows:

Compliance Project Manager

Los Esteros Critical Energy Facility (01-AFC-12)
California Energy Commission

1516 Ninth Street (MS-2000)

Sacramento, CA 95814

If the project owner desires Energy Commission staff action by a specific date, they
shall so state in their submittal and include a detailed explanation of the effects on the
project if this date is not met.

Compliance Reporting

There are two different compliance reports that the project owner must submit to assist
the CPM in tracking activities and monitoring compliance with the terms and conditions
of the Commission Decision. During construction, the project owner or authorized agent
will submit Monthly Compliance Reports. During operation, an Annual Compliance
Report must be submitted. These reports, and the requirement for an accompanying
compliance matrix, are described below. The maijority of the conditions of certification
require that compliance submittals be submitted to the CPM in the monthly or annual
compliance reports.

Compliance Matrix

A compliance matrix shall be submitted by the project owner to the CPM along with
each monthly and annual compliance report. The compliance matrix is intended to
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provide the CPM with the current status of all compliance conditions in a spreadsheet
format. The compliance matrix must identify:

the technical area,
the condition number,

a brief description of the verification action or submittal required by the
condition,

4. the date the submittal is required (e.g., 60 days prior to construction, after final
inspection, etc.),

5. the expected or actual submittal date,

6: the date a submittal or action was approved by the Chief Building Official
(CBO), CPM, or delegate agency, if applicable, and

” “

7. the compliance status for each condition (e.g., “not started”, “in progress” or
‘completed date”).

Completed or satisfied conditions do not need to be included in the compliance matrix
after they have been identified as completed/satisfied in at least one monthly or annual
compliance report.

Pre-Construction Matrix

Prior to commencing construction a compliance matrix addressing only those conditions
that must be fulfilled before the start of construction shall be submitted by the project
owner to the CPM. This matrix will be included with the project owner’s first
compliance submittal. It will be in the same format as the compliance matrix referenced
above.

Tasks Prior to Start of Construction

Construction shall not commence until the pre-construction matrix is submitted, all pre-
construction conditions have been complied with, and the CPM has issued a letter to
the project owner authorizing construction. Project owners frequently anticipate starting
project construction as soon as the project is certified. In some cases it may be
necessary for the project owner to file submittals prior to certification if the required
lead-time for a required compliance event extends beyond the date anticipated for start
of construction. It is also important that the project owner understand that pre-
construction activities that are initiated prior to certification are performed at the owner’s
own risk. Failure to allow specified lead-time may cause delays in start of construction.

Various lead times for verification submittals to the CPM for conditions of certification
are established to allow sufficient staff time to review and comment, and if necessary,
allow the project owner to revise the submittal in a timely manner. This will ensure that
project construction may proceed according to schedule.
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Monthly Compliance Report

The first Monthly Compliance Report is due the month following the Energy Commission
business meeting date on which the project was approved, unless otherwise agreed to
by the CPM. The first Monthly Compliance Report shall include an initial list of dates for
each of the events identified on the Key Events List. The Key Events List is found at the
end of this section.

During pre-construction and construction of the project, the project owner or authorized
agent shall submit an original and five copies of the Monthly Compliance Report within
10 working days after the end of each reporting month. Monthly Compliance Reports
shall be clearly identified for the month being reported. The reports shall contain at a
minimum:

1.

11.

a summary of the current project construction status, a revised/updated
schedule if there are significant delays, and an explanation of any significant
changes to the schedule;

documents required by specific conditions to be submitted along with the
Monthly Compliance Report. Each of these items must be identified in the
transmittal letter, and should be submitted as attachments to the Monthly
Compliance Report;

an initial, and thereafter updated, compliance matrix which shows the status of
all conditions of certification (fully satisfied and/or closed conditions do not need
to be included in the matrix after they have been reported as closed);

a list of conditions which have been satisfied during the reporting period, and a
description or reference to the actions which satisfied the condition;

a list of any submittal deadlines that were missed accompanied by an
explanation and an estimate of when the information will be provided;

a cumulative listing of any approved changes to conditions of certification;

a listing of any filings with, or permits issued by, other governmental agencies
during the month;

a projection of project compliance activities scheduled during the next two
months. The project owner shall notify the CPM as soon as any changes are
made to the project construction schedule that would affect compliance with
conditions of certification;

a listing of the month’s additions to the on-site compliance file; and

. any requests to dispose of items that are required to be maintained in the

project owner’s compliance file.

a listing of complaints, notices of violation, official warnings, and citations
received during the month; a description of the resolution of any complaints
which have been resolved, and the status of any unresolved complaints.
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Annual Compliance Report

After the air district has issued a Permit to Operate, the project owner shall submit
Annual Compliance Reports instead of Monthly Compliance Reports. The reports are
for each year of commercial operation and are due to the CPM each year at a date
agreed to by the CPM. Annual Compliance Reports shall be submitted over the life of
the project unless otherwise specified by the CPM. Each Annual Compliance Report
shall identify the reporting period and shall contain the following:

1. an updated compliance matrix which shows the status of all conditions of
certification (fully satisfied and/or closed conditions do not need to be included
in the matrix after they have been reported as closed);

2. a summary of the current project operating status and an explanation of any
significant changes to facility operations during the year;

3. documents required by specific conditions to be submitted along with the
Annual Compliance Report. Each of these items must be identified in the
transmittal letter, and should be submitted as attachments to the Annual
Compliance Report;

4. a cumulative listing of all post-certification changes approved by the Energy
Commission or cleared by the CPM;

5. an explanation for any submittal deadlines that were missed, accompanied by
an estimate of when the information will be provided;

6. a listing of filings made to, or permits issued by, other governmental agencies
during the year;

7. a projection of project compliance activities scheduled during the next year;
a listing of the year’s additions to the on-site compliance file, and

an evaluation of the on-site contingency plan for unexpected facility closure,
including any suggestions necessary for bringing the plan up to date [see
General Conditions for Facility Closure addressed later in this section].

10. a listing of complaints, notices of violation, official warnings, and citations
received during the year; a description of the resolution of any complaints which
have been resolved, and the status of any unresolved complaints.

Confidential Information

Any information, which the project owner deems confidential shall be submitted to the
Energy Commission’s Docket with an application for confidentiality pursuant to Title 20,
California Code of Regulations, section 2505(a). Any information, which is determined
to be confidential, shall be kept confidential as provided for in Title 20, California Code
of Regulations, section 2501 et. seq.

Department of Fish and Game Filing Fee

Pursuant to the provisions of Fish and Game Code Section 711.4, the project owner
shall pay a filing fee in the amount of eight hundred and fifty dollars ($850). The
payment instrument shall be provided to the Commission’s Project Manager at the time
of project certification and shall be made payable to the California Department of Fish
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and Game. The Commission’s Project Manager will submit the payment to the Office of
Planning and Research at the time of filing of the notice of decision pursuant to Public
Resources Code Section 21080.5.

Reporting of Complaints, Notices, and Citations

Prior to the start of construction, the project owner must send a letter to property owners
living within one mile of the project notifying them of a telephone number to contact
project representatives with questions, complaints or concerns. If the telephone is not
staffed 24 hours per day, it shall include automatic answering, with date and time stamp
recording. The telephone number shall be posted at the project site and easily visible to
passersby during construction and operation.

In addition to the monthly and annual compliance reporting requirements described
above, the project owner shall report and provide copies of all complaint forms, notices
of violation, notices of fines, official warnings, and citations, within 10 days of receipt, to
the CPM. Complaints shall be logged and numbered. Noise complaints shall be
recorded on the form provided in the NOISE conditions of certification. All other
complaints shall be recorded on the complaint form on the following page.
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COMPLAINT REPORT/RESOLUTION FORM

PROJECT NAME:
AFC Number:

COMPLAINT LOG NUMBER
Complainant’s name and address:

Phone number:

Date and time complaint received:

Indicate if by telephone or in writing (attach copy if written):
Date of first occurrence:

Description of complaint (including dates, frequency, and duration):

Findings of investigation by plant personnel:

Indicate if complaint relates to violation of a CEC requirement:
Date complainant contacted to discuss findings:

Description of corrective measures taken or other complaint resolution:

Indicate if complainant agrees with proposed resolution:
If not, explain:

Other relevant information:

If corrective action necessary, date completed:
Date first letter sent to complainant: (copy attached)
Date final letter sent to complainant: (copy attached)

This information is certified to be correct.

Plant Manager’s Signature: Date:

(Attach additional pages and supporting documentation, as required.)
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FACILITY CLOSURE

At some point in the future, the project will cease operation and close down. At that
time, it will be necessary to ensure that the closure occurs in such a way that public
health and safety and the environment are protected from adverse impacts. Although
the project setting for this project does not appear, at this time, to present any special or
unusual closure problems, it is impossible to foresee what the situation will be in 30
years or more when the project ceases operation. Therefore, provisions must be made
which provide the flexibility to deal with the specific situation and project setting which
that exist at the time of closure. LORS pertaining to facility closure are identified in the
sections dealing with each technical area. Facility closure will be consistent with LORS
in effect at the time of closure.

There are at least three circumstances in which a facility closure can take place,
planned closure, unexpected temporary closure and unexpected permanent closure.

PLANNED CLOSURE

A planned closure occurs at the end of a project’s life, when the facility is closed in an
anticipated, orderly manner, at the end of its useful economic or mechanical life, or due
to gradual obsolescence.

UNEXPECTED TEMPORARY CLOSURE

An unplanned unexpected temporary closure occurs when the facility is closed suddenly
and/or unexpectedly, on a short-term basis, due to unforeseen circumstances such as a
natural disaster, or an emergency.

UNEXPECTED PERMANENT CLOSURE

An unplanned unexpected permanent closure occurs if the project owner closes the
facility suddenly and/or unexpectedly, on a permanent basis. This includes unexpected
closure where the owner remains accountable for implementing the on-site contingency
plan. It can also include unexpected closure where the project owner is unable to
implement the contingency plan, and the project is essentially abandoned.

GENERAL CONDITIONS FOR FACILITY CLOSURE

PLANNED CLOSURE

In order to ensure that a planned facility closure does not create adverse impacts, a
closure process that provides for careful consideration of available options and
applicable laws, ordinances, regulations, standards, and local/regional plans in
existence at the time of closure, will be undertaken. To ensure adequate review of a
planned project closure, the project owner shall submit a proposed facility closure plan
to the Energy Commission for review and approval at least twelve months prior to
commencement of closure activities (or other period of time agreed to by the CPM).
The project owner shall file 120 copies (or other number of copies agreed upon by the
CPM) of a proposed facility closure plan with the Energy Commission.
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The plan shall:

1. identify and discuss any impacts and mitigation to address significant adverse
impacts associated with proposed closure activities and to address facilities,
equipment, or other project related remnants that will remain at the site.

2. identify a schedule of activities for closure of the power plant site, transmission
line corridor, and all other appurtenant facilities constructed as part of the
project;

3. identify any facilities or equipment intended to remain on site after closure, the
reason, and any future use; and

4. address conformance of the plan with all applicable laws, ordinances,
regulations, standards, local/regional plans in existence at the time of facility
closure, and applicable conditions of certification.

Also, in the event that there are significant issues associated with the proposed facility
closure plan’s approval, or the desires of local officials or interested parties are
inconsistent with the plan, the CPM shall hold one or more workshops and/or the
Commission may hold public hearings as part of its approval procedure.

In addition, prior to submittal of the proposed facility closure plan, a meeting shall be
held between the project owner and the Commission CPM for the purpose of discussing
the specific contents of the plan.

As necessary, prior to, or during the closure plan process, the project owner shall take
appropriate steps to eliminate any immediate threats to public health and safety and the
environment, but shall not commence any other closure activities, until Commission
approval of the facility closure plan is obtained.

UNEXPECTED TEMPORARY CLOSURE

In order to ensure that public health and safety and the environment are protected in the
event of an unexpected temporary facility closure, it is essential to have an on-site
contingency plan in place. The on-site contingency plan will help to ensure that all
necessary steps to mitigate public health and safety, and environmental impacts, are
taken in a timely manner.

The project owner shall submit an on-site contingency plan for CPM review and
approval. The plan shall be submitted no less that 60 days (or other time agreed to by
the CPM) prior to commencement of commercial operation. The approved plan must be
in place prior to commercial operation of the facility and shall be kept at the site at all
times.

The project owner, in consultation with the CPM, will update the on-site contingency
plan as necessary. The CPM may require revisions to the on-site contingency plan over
the life of the project. In the annual compliance reports submitted to the Energy
Commission, the project owner will review the on-site contingency plan, and
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recommend changes to bring the plan up to date. Any changes to the plan must be
approved by the CPM.

The on-site contingency plan shall provide for taking immediate steps to secure the
facility from trespassing or encroachment. In addition, for closures of more than 90
days (unless other arrangements are agreed to by the CPM), the plan shall provide for
removal of hazardous materials and hazardous wastes, draining of all chemicals from
storage tanks and other equipment and the safe shutdown of all equipment (also see
specific conditions of certification for the technical areas of Hazardous Materials
Management and Waste Management).

In addition, consistent with requirements under unexpected permanent closure
addressed below, the nature and extent of insurance coverage, and major equipment
warranties must also be included in the on-site contingency plan. In addition, the status
of the insurance coverage and major equipment warranties must be updated in the
annual compliance reports.

In the event of an unexpected temporary closure, the project owner shall notify the
CPM, as well as other responsible agencies, by telephone, fax, e-mail, etc., within 24
hours and shall take all necessary steps to implement the on-site contingency plan.
The project owner shall keep the CPM informed of the circumstances and expected
duration of the closure.

If the CPM determines that a temporary closure is likely to be permanent, or for a
duration of more than twelve months, a closure plan consistent with that for a planned
closure shall be developed and submitted to the CPM within 90 days of the CPM'’s
determination (or other period of time agreed to by the CPM).

UNEXPECTED PERMANENT CLOSURE

The on-site contingency plan required for unexpected temporary closure shall also
cover unexpected permanent facility closure. All of the requirements specified for
unexpected temporary closure shall also apply to unexpected permanent closure.

In addition, the on-site contingency plan shall address how the project owner will ensure
that all required closure steps will be successfully undertaken in the unlikely event of
abandonment.

In the event of an unexpected permanent closure, the project owner shall notify the
CPM, as well as other responsible agencies, by telephone, fax, e-mail, etc., within 24
hours and shall take all necessary steps to implement the on-site contingency plan.
The project owner shall keep the CPM informed of the status of all closure activities.

A closure plan consistent with that for a planned closure shall be developed and

submitted to the CPM within 90 days of the permanent closure (or other period of time
agreed to by the CPM).
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DELEGATE AGENCIES

To the extent permitted by law, the Energy Commission may delegate authority for
compliance verification and enforcement to various state and local agencies that have
expertise in subject areas where specific requirements have been established as a
condition of certification. If a delegate agency does not participate in this program, the
Energy Commission staff will establish an alternative method of verification and
enforcement. Energy Commission staff reserves the right to independently verify
compliance.

In performing construction and operation monitoring of the project, the Energy
Commission staff acts as, and has the authority of, the Chief Building Official (CBO).
The Commission staff retains this authority when delegating to a local CBO. Delegation
of authority for compliance verification includes the authority for enforcing codes, the
responsibility for code interpretation where required, and the authority to use discretion,
as necessary, in implementing the various codes and standards.

Whenever an agency’s responsibility for a particular area is transferred by law to

another entity, all references to the original agency shall be interpreted to apply to the
successor entity.

ENFORCEMENT

The Energy Commission’s legal authority to enforce the terms and conditions of its
Decision is specified in Public Resources Code sections 25534 and 25900. The Energy
Commission may amend or revoke the certification for any facility, and may impose a
civil penalty for any significant failure to comply with the terms or conditions of the
Commission Decision. The specific action and amount of any fines the Commission
may impose would take into account the specific circumstances of the incident(s). This
would include such factors as the previous compliance history, whether the cause of the
incident involves willful disregard of LORS, inadvertence, unforeseeable events, and
other factors the Commission may consider.

Moreover, to ensure compliance with the terms and conditions of certification and
applicable laws, ordinances, regulations, and standards, delegate agencies are
authorized to take any action allowed by law in accordance with their statutory authority,
regulations, and administrative procedures.

NONCOMPLIANCE COMPLAINT PROCEDURES

Any person or agency may file a complaint alleging noncompliance with the conditions
of certification. Such a complaint will be subject to review by the Energy Commission
pursuant to Title 20, California Code of Regulations, section 1230 et. seq., but in many
instances the noncompliance can be resolved by using the informal dispute resolution
process. Both the informal and formal complaint procedure, as described in current
State law and regulations, are described below. They shall be followed unless
superseded by current law or regulations.
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INFORMAL DISPUTE RESOLUTION PROCEDURE

The following procedure is designed to informally resolve disputes concerning
interpretation of compliance with the requirements of this compliance plan. The project
owner, the Energy Commission, or any other party, including members of the public,
may initiate this procedure for resolving a dispute. Disputes may pertain to actions or
decisions made by any party including the Energy Commission’s delegate agents.

This procedure may precede the more formal complaint and investigation procedure
specified in Title 20, California Code of Regulations, section 1230 et. seq., but is not
intended to be a substitute for, or prerequisite to it. This informal procedure may not be
used to change the terms and conditions of certification as approved by the Energy
Commission, although the agreed upon resolution may result in a project owner, or in
some cases the Energy Commission staff, proposing an amendment.

The procedure encourages all parties involved in a dispute to discuss the matter and to
reach an agreement resolving the dispute. If a dispute cannot be resolved, then the
matter must be referred to the full Energy Commission for consideration via the
complaint and investigation process. The procedure for informal dispute resolution is as
follows:

Request for Informal Investigation

Any individual, group, or agency may request the Energy Commission to conduct an
informal investigation of alleged noncompliance with the Energy Commission’s terms
and conditions of certification. All requests for informal investigations shall be made to
the designated CPM.

Upon receipt of a request for informal investigation, the CPM shall promptly notify the
project owner of the allegation by telephone and letter. All known and relevant
information of the alleged noncompliance shall be provided to the project owner and to
the Energy Commission staff. The CPM will evaluate the request and the information to
determine if further investigation is necessary. If the CPM finds that further investigation
is necessary, the project owner will be asked to promptly investigate the matter and
within seven (7) working days of the CPM’s request, provide a written report of the
results of the investigation, including corrective measures proposed or undertaken, to
the CPM. Depending on the urgency of the noncompliance matter, the CPM may
conduct a site visit and/or request the project owner to provide an initial report, within
forty-eight (48) hours, followed by a written report filed within seven (7) days.

Request for Informal Meeting

In the event that either the party requesting an investigation or the Energy Commission
staff is not satisfied with the project owner's report, investigation of the event, or
corrective measures undertaken, either party may submit a written request to the CPM
for a meeting with the project owner. Such request shall be made within fourteen (14)
days of the project owner’s filing of its written report. Upon receipt of such a request,
the CPM shall:
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1. immediately schedule a meeting with the requesting party and the project owner,
to be held at a mutually convenient time and place;

2. secure the attendance of appropriate Energy Commission staff and staff of any
other agency with expertise in the subject area of concern as necessary;

3. conduct such meeting in an informal and objective manner so as to encourage
the voluntary settlement of the dispute in a fair and equitable manner; and,

4. after the conclusion of such a meeting, promptly prepare and distribute copies to
all in attendance and to the project file, a summary memorandum which fairly
and accurately identifies the positions of all parties and any conclusions
reached. If an agreement has not been reached, the CPM shall inform the
complainant of the formal complaint process and requirements provided under
Title 20, California Code of Regulations, section 1230 et. seq.

FORMAL DISPUTE RESOLUTION PROCEDURE-COMPLAINTS AND
INVESTIGATIONS

If either the project owner, Energy Commission staff, or the party requesting an
investigation is not satisfied with the results of the informal dispute resolution process,
such party may file a complaint or a request for an investigation with the Energy
Commission’s General Counsel. Disputes may pertain to actions or decisions made by
any party including the Energy Commission’s delegate agents. Requirements for
complaint filings and a description of how complaints are processed are in Title 20,
California Code of Regulations, section 1230 et. seq.

The Chairman, upon receipt of a written request stating the basis of the dispute, may
grant a hearing on the matter, consistent with the requirements of noticing provisions.
The Commission shall have the authority to consider all relevant facts involved and
make any appropriate orders consistent with its jurisdiction (Title 20, California Code of
Regulations, sections 1232 - 1236).

POST CERTIFICATION CHANGES TO THE COMMISSION DECISION:
AMENDMENTS, INSIGNIFICANT PROJECT CHANGES AND
VERIFICATION CHANGES

The project owner must petition the Energy Commission, pursuant to Title 20, California
Code of Regulations, section 1769, to 1) delete or change a condition of certification; 2)
modify the project design or operational requirements; and 3) transfer ownership or
operational control of the facility.

A petition is required for amendments and for insignificant project changes. For
verification changes, a letter from the project owner is sufficient. In all cases, the
petition or letter requesting a change should be submitted to the Commission’s Docket
in accordance with Title 20, California Code of Regulations, section 1209. The criteria
that determine which type of change process applies are explained below.
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AMENDMENT

A proposed change will be processed as an amendment if it involves a change to the
requirement or protocol (and in some cases the verification) portion of a condition of
certification, an ownership or operator change, or a potential significant environmental
impact.

INSIGNIFICANT PROJECT CHANGE

The proposed change will be processed as an insignificant project change if it does not
require changing the language in a condition of certification, have a potential for
significant environmental impact, and cause the project to violate laws, ordinances,
regulations or standards.

VERIFICATION CHANGE

The proposed change will be processed as a verification change if it involves only the
language in the verification portion of the condition of certification. This procedure can
only be used to change verification requirements that are of an administrative nature,
usually the timing of a required action. In the unlikely event that verification language
contains technical requirements, the proposed change must be processed as an
amendment.
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KEY EVENT LIST

PROJECT DATE ENTERED
DOCKET # PROJECT MANAGER
DATE
EVENT DESCRIPTION ASSIGNED
Date of Certification

Start of Construction

Completion of Construction

Start of Operation (1st Turbine Roll)

Start of Rainy Season

End of Rainy Season

Start T/L Construction

Complete T/L Construction

Start Fuel Supply Line Construction

Complete Fuel Supply Line Construction

Start Rough Grading

Complete Rough Grading

Start of Water Supply Line Construction

Completion of Water Supply Line Construction

Start Implementation of Erosion Control Measures

Complete Implementation of Erosion Control
Measures
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IV. ENGINEERING ASSESSMENT

The broad engineering assessment conducted for the LECEF Power Project is
comprised of individual analyses affecting the facility design, as well as the
efficiency and the reliability of the proposed power plant. The subjects of this
assessment include not only the power generating equipment, but other project-
related elements such as the associated linear facilities (the transmission line,

the natural gas supply pipeline, and the raw water supply pipeline).

A. FACILITY DESIGN

SUMMARY OF THE EVIDENCE

The facility-design portion of the engineering assessment combines four
technical areas: civil engineering; structural engineering; mechanical

engineering; and electrical engineering. (Ex. 1, p. 5.1-1.)

The project site is located in Seismic Zone 4, a designation indicating the highest
level of potential earthquake-related shaking in California. (Ex. 1, p. 5.1-2.) To
address this potentiality, major structures and components must be designed and
constructed to conform to the analysis requirements of the most recent edition of
the California Building Code.?* (Ex. p. 5.1-3.)

Major mechanical features of the LECEF project include:

e four 45-MW combustion turbine generators burning natural gas, with
dry-low NO, combustors used to control NOy;

** The 1998 edition of the California Building Code is currently in effect. (Ex. 1, 5.1-3.) Should
this version be superseded by the time that the final plans for the LECEF are submitted, however,
the successor version will be used. (Ibid.) Equipment items and components subjected to
dynamic-analysis requirements will be described in detail prior to the start of that increment of
construction of which they are a part. (Condition STRUC-1.)
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e four shell heat recovery steam generators (HRSGs) with 90-foot tall
stacks;

e a two-cell cooling tower for inlet air chillers;

e a Selective Catalytic Reduction Structure, Foundation and Connections
for emissions control;

e a Transformer Foundation and Connections; and
e aqueous ammonia storage tank and use facilities. (Ex.1, pp. 3-2/3, &
Figure 3%°; 5.1-7, Table 1.)
The mechanical systems will be designed in accordance with applicable codes
and standards. (Ex.1, p. 5.1-3.)

The major electrical equipment associated with the project includes:

e anew 115 kV switchyard;

e four new underground transmission lines, up to 400-foot long,
connecting with PG&E’s planned Los Esteros Substation, and until the
Substation is constructed;

e a temporary connection, via an approximately 2000-foot aboveground
connection, located on LECEF property, to the Nortech-Trimble 115-kV
line near the intersection of Zanker Road and SR237. (Ex. 1, pp. 3-5;
5.1-7&8.)

No potable water pipeline for the LECEF is planned, as trucked water delivery
will provide all potable water to the proposed facility. Recycled water supply for
all cooling and combustion systems will originate from the San Jose/Santa Clara
Water Pollution Control Plant (WPCP) (through the South Bay Water Recycling
program). The recycled water pipeline, approximately 1,000-feet long, will
connect from the site to an existing pipeline, at a point parallel to SR 237. Peak
water use at the proposed facility will approximate 917 acre-feet per year
(AFY).%®

% Staff's Supplement (Exhibit 1A) to its Staff's Assessment substitutes a more complete Figure 3.

®peak water consumption will approximate 566 gallons per minute based on a hot day, full load
operating conditions, or about 820,000 gallons per 24-hour day (x 1 year = approximately 917
AFY). Water injection to control NOx emissions would account for approximately 42 percent of
LECEF’s total water requirements; cooling tower makeup water will account for the balance. (Ex.
1,p.3.5.)
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Process water will be filtered and demineralized in four skid-mounted units
located in the CTGs. Mircofiltration and reverse osmosis systems will provide
further processed water for NOx suppression. After being treated, this water will
flow to storage tanks for use. Cooling water processing will involve pH control,
mineral scale dispersing, corrosion control and microbial growth control. A
2,700-foot wastewater discharge pipeline will discharge wastewater to an existing
WPCP pipeline at a point near Zanker Road. Applicant will construct the pipeline
along LECEF’s proposed access road. (Ex. 1, p. 3.5.)

The testimony of record indicates the Conditions of Certification will ensure that
the final design and construction of the proposed project complies with applicable
standards. Contained in these Conditions are requirements specifying the roles,
qualifications, and responsibilities of engineers overseeing project design and
construction. The Conditions also require that no elements of construction
proceed without approval from the local building official and that qualified special
inspectors perform appropriate inspections required by the California Building
Code. (See Condition STRUC-1.)

The environmental impacts of the project are discussed elsewhere in this
Decision (for example, under topics such as Biological Resources and Noise).
The testimony indicates that Facility Design considerations do not pose the
potential for creating cumulative adverse impacts. Finally, the testimony
addresses potential project closures under three scenarios: planned closure,
unexpected temporary closure, and unexpected permanent closure. The
testimony of record indicates that the general-closure provisions contained in the
Compliance Plan (ante) and supplemented by our Conditions of Certification are
sufficient to adequately address and minimize any potential adverse impacts

associated with project closure.
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FINDINGS AND CONCLUSIONS

Based upon the uncontroverted evidence of record, we find and conclude as

follows:

1. The evidence of record contains sufficient information to establish that the
proposed facility can be designed and constructed in conformity with the
applicable engineering laws, ordinances, regulations, and standards set
forth in the appropriate portion of Appendix A of this Decision.

2. The Conditions of Certification set forth below are necessary to ensure
that the project is designed and constructed both in accordance with
applicable law and in a manner that protects environmental quality and
public health and safety concerns.

3. The Facility Design aspects of the proposed project do not create potential
cumulative impacts.

4. The Conditions of Certification below, and the provisions of the
Compliance Plan contained in this Decision, set forth requirements to be
followed in the event of the planned, or the unexpected temporary, or the
unexpected permanent closure of the facility.

CONDITIONS OF CERTIFICATION

GEN-1 The project owner shall design, construct and inspect the project in
accordance with the 1998 California Building Code (CBC)*’ and all
other applicable LORS in effect at the time initial design plans are
submitted to the CBO for review and approval. The CBC in effect is
that edition that has been adopted by the California Building
Standards Commission and published at least 180 days previously.
All transmission facilities (lines, switchyards, switching stations, and
substations) are handled in Conditions of Certification TSE-1, TSE-
2 and TSE-3 in the Transmission System Engineering Section of
this document.

Protocol: In the event that the initial engineering designs are
submitted to the CBO when a successor to the 1998 CBC is in effect,
the 1998 CBC provisions identified herein shall be replaced with the

" The Sections, Chapters, Appendices and Tables, unless otherwise stated, refer to the
Sections, Chapters, Appendices and Tables of the 1998 California Building Code (CBC).
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applicable successor provisions. Where, in any specific case,
different sections of the code specify different materials, methods of
construction, or other requirements, the most restrictive shall govern.
Where there is a conflict between a general requirement and a
specific requirement, the specific requirement shall govern.

Verification:  Within 30 days after receipt of the Certificate of Occupancy,
the project owner shall submit to the California Energy Commission
Compliance Project Manager (CPM) a statement of verification, signed by
the responsible design engineer, attesting that all designs, construction,
installation and inspection requirements of the applicable LORS and the
Energy Commission’s Decision have been met in the area of facility design.
The project owner shall provide the CPM a copy of the Certificate of
Occupancy within 30 days of receipt from the CBO [1998 CBC, Section 109
— Certificate of Occupancy.]*®

GEN-2 Prior to submittal of the initial engineering designs for CBO review,
the project owner shall furnish to the CPM and to the CBO a
schedule of facility design submittals, a Master Drawing List, and a
Master Specifications List. The schedule shall contain a list of
proposed submittal packages of designs, calculations, and
specifications for major structures and equipment. To facilitate
audits by Energy Commission staff, the project owner shall provide
specific packages to the CPM when requested.

Verification: At least 60 days prior to the start of rough grading, the
project owner shall submit to the CBO and to the CPM the schedule, the
Master Drawing List, and the Master Specifications List of documents to be
submitted to the CBO for review and approval. These documents shall be
the pertinent design documents for the major structures and equipment listed
in Table 1 below. Major structures and equipment shall be added to or
deleted from the Table only with CPM approval. The project owner shall
provide schedule updates in the Monthly Compliance Report.

%8 Unless otherwise indicated, all day limitations are subject to an extension with agreement of the
project owner and the CBO.
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Table 1: Major Structures and Equipment List

Equipment/System

Quantity
(Plant)

Combustion  Turbine Generator Foundation and
Connections

4

SCR Unit Structure, Foundation and Connections

Transformer Foundation and Connections

CT Inlet Air Filter/Duct Structure, Foundation and
Connections

Inlet Air Chillers Skid Foundation and Connections

Exhaust Stack Structure, Foundation and Connections

Fuel Gas Filter Foundation and Connections

Fuel Gas Compressor Foundation and Connections

el L R

Gas Turbine Enclosures Structure, Foundation and
Connections

~

Potable Water Tank Foundation and Connections

Ammonia Storage Tank & Pump Foundation and
Connections

Cooling Tower Foundation and Connections

Lube Oil Storage Room Structure, Foundation and
Connections

—

Starting Hydraulic Skid Foundation and Connections

Performance Skid Foundation and Connections

Demineralized Water Filter Skid Foundation and
Connections

R NN

Auxiliary Water Injection Pumps Foundation and
Connections

N

Air Compressor/Air Dryer Foundation and Connections

Oil/Water Separator Foundation and Connections

Wash Water Drain Tank Foundation and Connections

Ammonia Vaporizer Skid Foundation and Connections

AININ|I-

Switchgear  Building  Structure, Foundation and
Connections

—

Black Start Generator Foundation and Connections

Fire Water Tank Foundation and Connections

Fuel Gas Metering Station Structure, Foundation and
Connections

Fire Water Primary and Emergency Pump Foundation
and Connections

Auxiliary Cooling Water Pump Foundation and
Connections

Service/Administration Building Structure, Foundation and
Connections
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Equipment/System Quantity
(Plant)
Switchyard Control Room Structure, Foundation and 1
Connections
115-kV Switchyard Building Structure, Foundation and 1
Connections
Potable Water Systems 1 Lot
Drainage Systems (including sanitary drain and waste) 1 Lot
High Pressure and Large Diameter Piping 1 Lot
HVAC and Refrigeration Systems 1 Lot
Temperature Control and Ventilation Systems (including 1 Lot
water and sewer connections)
Building Energy Conservation Systems 1 Lot
Switchyard, Buses and Towers 1 Lot
Electrical Duct Banks 1 Lot

GEN-3 The project owner shall make payments to the CBO for design
review, plan check and construction inspection based upon a
reasonable fee schedule to be negotiated between the project
owner and the CBO. These fees may be consistent with the fees
listed in the 1998 CBC [Chapter 1, Section 107 and Table 1-A,
Building Permit Fees; Appendix Chapter 33, Section 3310 and
Table A-33-A, Grading Plan Review Fees; and Table A-33-B,
Grading Permit Fees], adjusted for inflation and other appropriate
adjustments; may be based on the value of the facilities reviewed;
may be based on hourly rates; or may be as otherwise agreed by
the project owner and the CBO.

Verification: The project owner shall make the required payments to the
CBO in accordance with the agreement between the project owner and the
CBO. The project owner shall send a copy of the CBO’s receipt of payment
to the CPM in the next Monthly Compliance Report indicating that the
applicable fees have been paid.

GEN-4 Perior to the start of rough grading, the project owner shall assign a
California registered architect, structural engineer or civil engineer,
as a Resident Engineer (RE), to be in general responsible charge
of the project [Building Standards Administrative Code (Cal. Code
Regs., tit. 24, § 4-209, Designation of Responsibilities).]. All
transmission facilities (lines, switchyards, switching stations, and
substations) are handled in Conditions of Certification TSE-1, TSE-
2 and TSE-3 in the Transmission System Engineering Section of
this document.
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Protocol: The RE may delegate responsibility for portions of the
project to other registered engineers. Registered mechanical and
electrical engineers may be delegated responsibility for mechanical
and electrical portions of the project respectively. A project may be
divided into parts, provided each part is clearly defined as a distinct
unit. Separate assignment of general responsible charge may be
made for each designated part.

The RE shall:
1. Monitor construction progress to ensure compliance with LORS;

2. Ensure that construction of all the facilities conforms in every
material respect to the applicable LORS, these Conditions of
Certification, approved plans, and specifications;

3. Prepare documents to initiate changes in the approved drawings
and specifications when directed by the project owner or as
required by conditions on the project;

4. Be responsible for providing the project inspectors and testing
agency(ies) with complete and up-to-date set(s) of stamped
drawings, plans, specifications and any other required
documents;

5. Be responsible for the timely submittal of construction progress
reports to the CBO from the project inspectors, the contractor,
and other engineers who have been delegated responsibility for
portions of the project; and

6. Be responsible for notifying the CBO of corrective action or the
disposition of items noted on laboratory reports or other tests as
not conforming to the approved plans and specifications.

The RE shall have the authority to halt construction and to require
changes or remedial work, if the work does not conform to applicable
requirements.

If the RE or the delegated engineers are reassigned or replaced, the
project owner shall submit the name, qualifications and registration
number of the newly assigned engineer to the CBO for review and
approval. The project owner shall notify the CPM of the CBO’s
approval of the new engineer.

Verification: At least 30 days prior to the start of rough grading, the
project owner shall submit to the CBO for review and approval, the name,
qualifications and registration number of the RE and any other delegated
engineers assigned to the project. The project owner shall notify the CPM of
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the CBQO’s approvals of the RE and other delegated engineer(s) within five
days of the approval.

If the RE or the delegated engineer(s) are subsequently reassigned or
replaced, the project owner has five days in which to submit the name,
qualifications, and registration number of the newly assigned engineer to the
CBO for review and approval. The project owner shall notify the CPM of the
CBO’s approval of the new engineer within five days of the approval.

GEN-5 Prior to the start of rough grading, the project owner shall assign at
least one of each of the following California registered engineers to
the project: A) a civil engineer; B) a geotechnical engineer or a civil
engineer experienced and knowledgeable in the practice of soils
engineering; C) a design engineer, who is either a structural
engineer or a civil engineer fully competent and proficient in the
design of power plant structures and equipment supports; D) a
mechanical engineer; and E) an electrical engineer. [California
Business and Professions Code section 6704 et seq., and sections
6730 and 6736 requires state registration to practice as a civil
engineer or structural engineer in California.]. All transmission
facilities (lines, switchyards, switching stations, and substations)
are handled in Conditions of Certification TSE-1, TSE-2 and TSE-3
in the Transmission System Engineering Section of this
document.

The tasks performed by the civil, mechanical, electrical or design
engineers may be divided between two or more engineers, as long
as each engineer is responsible for a particular segment of the
project (e.g., proposed earthwork, civil structures, power plant
structures, equipment support). No segment of the project shall
have more than one responsible engineer. The transmission line
may be the responsibility of a separate California registered
electrical engineer.

The project owner shall submit to the CBO for review and approval,
the names, qualifications and registration numbers of all engineers
assigned to the project. [1998 CBC, Section 104.2, Powers and
Duties of Building Official.]

If any one of the designated engineers is subsequently reassigned
or replaced, the project owner shall submit the name, qualifications
and registration number of the newly assigned engineer to the CBO
for review and approval. The project owner shall notify the CPM of
the CBO’s approval of the new engineer.
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Protocol:  A: The civil engineer shall:

Design, or be responsible for design, stamp, and sign all plans,
calculations, and specifications for proposed site work, civil works,
and related facilities. At a minimum, these include: grading, site
preparation, excavation, compaction, construction of secondary
containment, foundations, erosion and sedimentation control
structures, drainage facilities, underground utilities, culverts, site
access roads, and sanitary sewer systems; and

Provide consultation to the RE during the construction phase of the
project, and recommend changes in the design of the civil works
facilities and changes in the construction procedures.

Protocol: B: The geotechnical engineer or civil engineer,
experienced and knowledgeable in the practice of soils engineering,
shall:

1. Review all the engineering geology reports, and prepare final soils
grading report;

2. Prepare the soils engineering reports required by the 1998 CBC,
Appendix Chapter 33, Section 3309.5 — Soils Engineering Report,
and Section 3309.6 — Engineering Geology Report;

3. Be present, as required, during site grading and earthwork to
provide consultation and monitor compliance with the
requirements set forth in the 1998 CBC, Appendix Chapter 33,
section 3317, Grading Inspections;

Recommend field changes to the civil engineer and RE;

5. Review the geotechnical report, field exploration report, laboratory
tests, and engineering analyses detailing the nature and extent of
the site soils that may be susceptible to liquefaction, rapid
settlement or collapse when saturated under load; and

6. Prepare reports on foundation investigation to comply with the
1998 CBC, Chapter 18, section 1804, Foundation Investigations.

This engineer shall be authorized to halt earthwork and to require
changes; if site conditions are unsafe or do not conform with predicted
conditions used as a basis for design of earthwork or foundations.
[1998 CBC, section 104.2.4, Stop orders.]

Protocol:  C: The design engineer shall:
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1. Be directly responsible for the design of the proposed structures
and equipment supports;

2. Provide consultation to the RE during design and construction of
the project;

3. Monitor construction progress to ensure compliance with LORS;
Evaluate and recommend necessary changes in design; and

5. Prepare and sign all major building plans, specifications and
calculations.

Protocol:  D: The mechanical engineer shall be responsible for, and

sign and stamp a statement with, each mechanical submittal to the

CBO, stating that the proposed final design plans, specifications, and

calculations conform with all of the mechanical engineering design

requirements set forth in the Energy Commission’s Decision.

Protocol:  E: The electrical engineer shall:

1. Be responsible for the electrical design of the project; and

2. Sign and stamp electrical design drawings, plans, specifications,
and calculations.

Verification: At least 30 days prior to the start of rough grading, the
project owner shall submit to the CBO for review and approval, the names,
qualifications and registration numbers of all the responsible engineers
assigned to the project. The project owner shall notify the CPM of the CBO’s
approvals of the engineers within five days of the approval.

If the designated responsible engineer is subsequently reassigned or
replaced, the project owner has five days in which to submit the name,
qualifications, and registration number of the newly assigned engineer to the
CBO for review and approval. The project owner shall notify the CPM of the
CBO’s approval of the new engineer within five days of the approval.

GEN-6 Prior to the start of an activity requiring special inspection, the
project owner shall assign to the project, qualified and certified
special inspector(s) who shall be responsible for the special
inspections required by the 1998 CBC, Chapter 17, Section 1701,
Special Inspections, Section, 1701.5 Type of Work (requiring
special inspection), and Section 106.3.5, Inspection and
observation program. All transmission facilities (lines, switchyards,
switching stations, and substations) are handled in Conditions of
Certification TSE-1, TSE-2 and TSE-3 in the Transmission
System Engineering Section of this document.
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Protocol: The special inspector shall:

1. Be a qualified person who shall demonstrate competence, to the
satisfaction of the CBO, for inspection of the particular type of
construction requiring special or continuous inspection;

2. Observe the work assigned for conformance with the approved
design drawings and specifications;

3. Furnish inspection reports to the CBO and RE. All discrepancies
shall be brought to the immediate attention of the RE for
correction, then, if uncorrected, to the CBO and the CPM for
corrective action; and

4. Submit a final signed report to the RE, CBO, and CPM, stating
whether the work requiring special inspection was, to the best of
the inspector’'s knowledge, in conformance with the approved
plans and specifications and the applicable provisions of the
applicable edition of the CBC.

A certified weld inspector, certified by the American Welding Society
(AWS), and/or American Society of Mechanical Engineers (ASME) as
applicable, shall inspect welding performed on-site requiring special
inspection (including structural, piping, tanks and pressure vessels).

Verification: At least 15 days prior to the start of an activity requiring
special inspection, the project owner shall submit to the CBO for review and
approval, with a copy to the CPM, the name(s) and qualifications of the
certified weld inspector(s), or other certified special inspector(s) assigned to
the project to perform one or more of the duties set forth above. The project
owner shall also submit to the CPM a copy of the CBO’s approval of the
qualifications of all special inspectors in the next Monthly Compliance Report.

If the special inspector is subsequently reassigned or replaced, the project
owner has five days in which to submit the name and qualifications of the
newly assigned special inspector to the CBO for approval. The project owner
shall notify the CPM of the CBQO’s approval of the newly assigned inspector
within five days of the approval.

GEN-7 The project owner shall keep the CBO informed regarding the
status of engineering and construction. If any discrepancy in design
and/or construction is discovered, the project owner shall document
the discrepancy and recommend the corrective action required. The
discrepancy documentation shall be submitted to the CBO for review
and approval. The discrepancy documentation shall reference this
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condition of certification and, if appropriate, the applicable sections of
the CBC and/or other LORS.

Verification: The project owner shall submit monthly construction
progress reports to the CBO and CPM. The project owner shall transmit a
copy of the CBO’s approval or disapproval of any corrective action taken to
resolve a discrepancy to the CPM within 15 days. If disapproved, the project
owner shall advise the CPM, within five days, the reason for disapproval, and
the revised corrective action to obtain CBO’s approval.

GEN-8 The project owner shall obtain the CBO’s final approval of all
completed work. The project owner shall request the CBO to
inspect the completed structure and review the submitted
documents. When the work and the “as-built” and “as graded”
plans conform to the approved final plans, the project owner shall
notify the CPM regarding the CBQ’s final approval. The marked up
“as-built” drawings for the construction of structural and
architectural work shall be submitted to the CBO. Changes
approved by the CBO shall be identified on the “as-built” drawings
[1998 CBC, Section 108, Inspections.] The project owner shall
retain one set of approved engineering plans, specifications and
calculations at the project site or at another accessible location
during the operating life of the project [1998 CBC, Section 106.4.2,
Retention plans.

Verification:  Within 15 days of the completion of any work, the project
owner shall submit to the CBO, with a copy to the CPM, (a) a written notice
that the completed work is ready for final inspection, and (b) a signed
statement that the work conforms to the final approved plans. After storing
final approved engineering plans, specifications and calculations as
described above, the project owner shall submit to the CPM a letter stating
that the above documents have been stored and indicate the storage location
of such documents.

CIVIL-1 Prior to the start of site grading, the project owner shall submit to
the CBO for review and approval the following:

Design of the proposed drainage structures and the grading plan;
An erosion and sedimentation control plan;

3. Related calculations and specifications, signed and stamped by
the responsible civil engineer; and
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4. Soils report as required by the 1998 CBC, Appendix Chapter 33,
Section 3309.5, Soils Engineering Report and Section 3309.6,
Engineering Geology Report.

Verification: At least 15 days prior to the start of site grading, the project
owner shall submit the documents described above to the CBO for review
and approval. In the next Monthly Compliance Report following the CBO’s
approval, the project owner shall submit a written statement certifying that
the documents have been approved by the CBO.

CIVIL-2 The resident engineer shall, if appropriate, stop all earthwork and
construction in the affected areas when the responsible
geotechnical engineer or civil engineer experienced and
knowledgeable in the practice of soils engineering identifies
unforeseen adverse soil or geologic conditions. The project owner
shall submit modified plans, specifications and calculations to the
CBO based on these new conditions. The project owner shall
obtain approval from the CBO before resuming earthwork and
construction in the affected area. [1998 CBC, Section 104.2.4,
Stop orders.]

Verification: The project owner shall notify the CPM, within five days,
when earthwork and construction is stopped as a result of unforeseen
adverse geologic/soil conditions. Within five days of the CBQO’s approval, the
project owner shall provide to the CPM a copy of the CBO’s approval to
resume earthwork and construction in the affected areas.

CIVIL-3 The project owner shall perform inspections in accordance with the
1998 CBC, Chapter 1, Section 108, Inspections; Chapter 17,
Section 1701.6, Continuous and Periodic Special Inspection; and
Appendix Chapter 33, Section 3317, Grading Inspection. All plant
site-grading operations shall be subject to inspection by the CBO
and the CPM.

Protocol: If, in the course of inspection, it is discovered that the
work is not being done in accordance with the approved plans, the
discrepancies shall be reported immediately to the resident engineer,
the CBO, and the CPM. The project owner shall prepare a written
report detailing all discrepancies and non-compliance items, and the
proposed corrective action, and send copies to the CBO and the
CPM.

60



Verification:  Within five days of the discovery of any discrepancies, the
resident engineer shall transmit to the CBO and the CPM a Non-
Conformance Report (NCR), and the proposed corrective action. Within five
days of resolution of the NCR, the project owner shall submit the details of
the corrective action to the CBO and the CPM. A list of NCRs, for the
reporting month, shall also be included in the following Monthly Compliance
Report.

CIVIL-4 After completion of finished grading and erosion and sedimentation
control and drainage facilities, the project owner shall obtain the
CBO'’s approval of the final “as-graded” grading plans, and final “as-
built” plans for the erosion and sedimentation control facilities [1998
CBC, Section 109, Certificate of Occupancy.]

Verification: Within 30 days of the completion of the erosion and
sediment control mitigation and drainage facilities, the project owner shall
submit to the CBO the responsible civil engineer’s signed statement that the
installation of the facilities and all erosion control measures were completed
in accordance with the final approved combined grading plans, and that the
facilities are adequate for their intended purposes. The project owner shall
submit a copy of this report to the CPM in the next Monthly Compliance
Report.

STRUC-1 Prior to the start of any increment of construction, the project
owner shall submit to the CBO for review and approval the
proposed lateral force procedures for project structures and the
applicable designs, plans and drawings for project structures.
Proposed lateral force procedures, designs, plans and drawings
shall be those for:

1. Major project structures;
2. Major foundations, equipment supports and anchorage;
3. Large field fabricated tanks;
4. Turbine/generator pedestal; and
5. Switchyard structures.
Construction of any structure or component shall not commence

until the CBO has approved the lateral force procedures to be
employed in designing that structure or component.

Protocol:  The project owner shall:

61



1. Obtain approval from the CBO of lateral force procedures
proposed for project structures;

2. Obtain approval from the CBO for the final design plans,
specifications, calculations, soils reports, and applicable quality
control procedures. If there are conflicting requirements, the
more stringent shall govern (i.e., highest loads, or lowest
allowable stresses shall govern). All plans, calculations, and
specifications for foundations that support structures shall be
filed concurrently with the structure plans, calculations, and
specifications [1998 CBC, Section 108.4, Approval Required];

3. Submit to the CBO the required number of copies of the
structural plans, specifications, calculations, and other required
documents of the designated major structures at least 90 days
(or a lesser number of days mutually agreed to by the project
owner and the CBO), prior to the start of on-site fabrication and
installation of each structure, equipment support, or foundation
[1998 CBC, Section 106.4.2, Retention of plans and Section
106.3.2, Submittal documents.]; and

4. Ensure that the final plans, calculations, and specifications
clearly reflect the inclusion of approved criteria, assumptions,
and methods used to develop the design. The final designs,
plans, calculations and specifications shall be signed and
stamped by the responsible design engineer [1998 CBC, Section
106.3.4, Architect or Engineer of Record.]

Verification: At least 30 days prior to the start of any increment of
construction, the project owner shall submit to the CBO, with a copy to the
CPM, the responsible design engineer’s signed statement that the final
design plans, specifications and calculations conform with all of the
requirements set forth in the Energy Commission’s Decision.

If the CBO discovers non-conformance with the stated requirements, the
project owner shall resubmit the corrected plans to the CBO within 20 days of
receipt of the nonconforming submittal with a copy of the transmittal letter to
the CPM.

The project owner shall submit to the CPM a copy of a statement from the
CBO that the proposed structural plans, specifications, and calculations have
been approved and are in conformance with the requirements set forth in the
applicable LORS.

STRUC-2 The project owner shall submit to the CBO the required number of
sets of the following:
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1. Concrete cylinder strength test reports (including date of testing,
date sample taken, design concrete strength, tested cylinder
strength, age of test, type and size of sample, location and
quantity of concrete placement from which sample was taken, and
mix design designation and parameters);

Concrete pour sign-off sheets;

Bolt torque inspection reports (including location of test, date, bolt
size, and recorded torques);

4. Field weld inspection reports (including type of weld, location of
weld, inspection of non-destructive testing (NDT) procedure and
results, welder qualifications, certifications, qualified procedure
description or number (ref: AWS); and

5. Reports covering other structure activities requiring special
inspections shall be in accordance with the 1998 CBC, Chapter
17, Section 1701, Special Inspections, Section 1701.5, Type of
Work (requiring special inspection), Section 1702, Structural
Observation and Section 1703, Nondestructive Testing.

Verification: If a discrepancy is discovered in any of the above data, the
project owner shall, within five days, prepare and submit an NCR describing
the nature of the discrepancies to the CBO, with a copy of the transmittal
letter to the CPM. The NCR shall reference the condition(s) of certification
and the applicable CBC chapter and section. Within five days of resolution of
the NCR, the project owner shall submit a copy of the corrective action to the
CBO and the CPM.

The project owner shall transmit a copy of the CBO’s approval or disapproval
of the corrective action to the CPM within 15 days. If disapproved, the
project owner shall advise the CPM, within five days, the reason for
disapproval, and the revised corrective action to obtain CBO’s approval.

STRUC-3 The project owner shall submit to the CBO design changes to
the final plans required by the 1998 CBC, Chapter 1, Section
106.3.2, Submittal documents, and Section 106.3.3, Information
on plans and specifications, including the revised drawings,
specifications, calculations, and a complete description of, and
supporting rationale for, the proposed changes, and shall give
the CBO prior notice of the intended filing.

Verification:  On a schedule suitable to the CBO, the project owner shall
notify the CBO of the intended filing of design changes, and shall submit the
required number of sets of revised drawings and the required number of
copies of the other above-mentioned documents to the CBO, with a copy of
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the transmittal letter to the CPM. The project owner shall notify the CPM, via
the Monthly Compliance Report, when the CBO has approved the revised
plans.

STRUC-4 Tanks and vessels containing quantities of toxic or hazardous
materials exceeding amounts specified in Chapter 3, Table 3-E
of the 1998 CBC shall, at a minimum, be designed to comply
with Occupancy Category 2 of the 1998 CBC.

Verification: At least 30 days prior to the start of installation of the tanks
or vessels containing the above specified quantities of toxic or hazardous
materials, the project owner shall submit to the CBO for design review and
approval final design plans, specifications, and calculations, including a copy
of the signed and stamped engineer’s certification.

The project owner shall send copies of the CBO approvals of plan checks to
the CPM in the following Monthly Compliance Report. The project owner
shall also transmit a copy of the CBO’s inspection approvals to the CPM in
the Monthly Compliance Report following completion of any inspection

MECH-1 Prior to the start of any increment of major piping or plumbing
construction, the project owner shall submit, for CBO design review
and approval, the proposed final design, specifications and
calculations for each plant major piping and plumbing system listed
in Table 1, condition of certification GEN 2, above. Physical layout
drawings and drawings not related to code compliance and life
safety need not be submitted. The submittal shall also include the
applicable QA/QC procedures. Upon completion of construction of
any such major piping or plumbing system, the project owner shall
request the CBO'’s inspection approval of said construction [1998
CBC, Section 106.3.2, Submittal Documents, Section 108.3,
Inspection Requests, Section 108.4, Approval Required; 1998
California Plumbing Code, Section 103.5.4, Inspection Request,
Section 301.1.1, Approval].

Protocol: The responsible mechanical engineer shall submit a
signed and stamped statement to the CBO when:

1. The proposed final design plans, specifications and calculations
conform with all of the piping requirements set forth in the
Energy Commission’s Decision; and

2. All of the other piping systems, except domestic water,
refrigeration systems and small bore piping have been
designed, fabricated and installed in accordance with all
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applicable ordinances, regulations, laws and industry
standards, including, as applicable:

e American National Standards Institute (ANSI) B31.1 (Power
Piping Code);

e ANSI B31.2 (Fuel Gas Piping Code);

e ANSI B31.3 (Chemical Plant and Petroleum Refinery Piping
Code);

e ANSI B31.8 (Gas Transmission and Distribution Piping Code);

e Title 24, California Code of Regulations, Part 5 (California
Plumbing Code);

o Title 24, California Code of Regulations, Part 6 (California
Energy Code, for building energy conservation systems and
temperature control and ventilation systems);

o Title 24, California Code of Regulations, Part 2 (California
Building Code); and

e Specific City/County code.

The CBO may deputize inspectors to carry out the functions of the
code enforcement agency [1998 CBC, Section 104.2.2, Deputies].

Verification: At least 30 days prior to the start of any increment of piping
construction, the project owner shall submit to the CBO for approval, with a
copy of the transmittal letter to the CPM, the above listed documents for that
increment of construction of piping systems, including a copy of the signed
and stamped engineer’s certification of conformance with the Energy
Commission’s Decision. The project owner shall transmit a copy of the
CBO’s inspection approvals to the CPM in the Monthly Compliance Report
following completion of any inspection.

MECH-2 For all pressure vessels installed in the plant, the project owner
shall submit to the CBO and California Occupational Safety and
Health Administration (Cal-OSHA), prior to operation, the code
certification papers and other documents required by the applicable
LORS. Upon completion of the installation of any pressure vessel,
the project owner shall request the appropriate CBO and/or Cal-
OSHA inspection of said installation [1998 CBC, Section 108.3 —
Inspection Requests.]

Protocol: The project owner shall:
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1. Ensure that all boilers and fired and unfired pressure vessels are
designed, fabricated and installed in accordance with the
appropriate section of the American Society of Mechanical
Engineers (ASME) Boiler and Pressure Vessel Code, or other
applicable code. Vendor certification, with identification of
applicable code, shall be submitted for prefabricated vessels and
tanks; and

2. Have the responsible design engineer submit a statement to the
CBO that the proposed final design plans, specifications and
calculations conform to all of the requirements set forth in the
appropriate ASME Boiler and Pressure Vessel Code or other
applicable codes.

Verification: At least 30 days prior to the start of on-site fabrication or
installation of any pressure vessel, the project owner shall submit to the CBO
for review and approval, final design plans, specifications and calculations,
including a copy of the signed and stamped engineer’s certification, with a
copy of the transmittal letter to the CPM.

The project owner shall transmit to the CPM, in the Monthly Compliance
Report following completion of any inspection, a copy of the transmittal letter
conveying the CBO’s and/or Cal-OSHA inspection approvals.

MECH-3 Prior to the start of construction of any heating, ventilating, air
conditioning (HVAC) or refrigeration system, the project owner shall
submit to the CBO for review and approval the design plans,
specifications, calculations and quality control procedures for that
system. Packaged HVAC systems, where used, shall be identified
with the appropriate manufacturer’s data sheets.

Protocol: The project owner shall design and install all HVAC and
refrigeration systems within buildings and related structures in
accordance with the applicable edition of the CBC. Upon
completion of any increment of construction, the project owner shall
request the CBO’s inspection and approval of said construction.
The final plans specifications and calculations shall include
approved criteria, assumptions and methods used to develop the
design. In addition, the responsible mechanical engineer shall sign
and stamp all plans, drawings and calculations and submit a signed
statement to the CBO that the proposed final design plans,
specifications and calculations conform with the applicable LORS
[1998 CBC, Section 108.7, Other Inspections; Section 106.3.4,
Architect or Engineer of Record.]
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Verification: At least 30 days prior to the start of construction of any
HVAC or refrigeration system, the project owner shall submit to the CBO the
required HVAC and refrigeration calculations, plans and specifications,
including a copy of the signed and stamped statement from the responsible
mechanical engineer certifying compliance with the applicable edition of the
CBC, with a copy of the transmittal letter to the CPM.

ELEC-1 Prior to the start of any increment of electrical construction for
electrical equipment and systems 480 volts and higher, listed below,
with the exception of underground duct work and any physical layout
drawings and drawings not related to code compliance and life safety,
the project owner shall submit, for CBO design review and approval,
the proposed final design, specifications and calculations [CBC 1998,
Section 106.3.2, Submittal documents]. Upon approval, the above
listed plans, together with design changes and design change notices,
shall remain on the site or at another accessible location for the
operating life of the project. The project owner shall request that the
CBO inspect the installation to ensure compliance with the
requirements of applicable LORS [1998 CBC, Section 108.4, Approval
Required, and Section 108.3, Inspection Requests]. All transmission
facilities (lines, switchyards, switching stations, and substations) are
handled in Conditions of Certification in the Transmission System
Engineering section of this document.

Protocol: The following activities shall be submitted for CBO
approval:

A. Final plant design plans to include:

1.  One-line diagrams for the 13.8 kV, 4.16 kV and 480 V
systems; and
2. System grounding drawings.

B. Final plant calculations to establish:

short-circuit ratings of plant equipment;

ampacity of feeder cables;

voltage drop in feeder cables;

system grounding requirements;

coordination study calculations for fuses, circuit breakers
and protective relay settings for the 13.8 kV, 4.16 kV and
480 V systems; and

6. lighting energy calculations.

RN~
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C. The following activities shall be reported to the CPM in the
Monthly Compliance Report:

receipt or delay of major electrical equipment;

testing or energization of major electrical equipment; and

a signed statement by the registered electrical engineer
certifying that the proposed final design plans and
specifications conform to requirements set forth in the
Energy Commission Decision.

WnN =

Verification: At least 30 days prior to the start of each increment of
electrical construction, the project owner shall submit to the CBO for review
and approval the final design plans, specifications and calculations for
electrical equipment and systems 480 volts and greater, including a copy of
the signed and stamped statement from the responsible electrical engineer
attesting compliance with the applicable LORS, and send the CPM a copy of
the transmittal letter in the next Monthly Compliance Report.
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B. POWER PLANT RELIABILITY

Applicable law does not establish specific criteria for power plant reliability or
procedures for ensuring reliable operation.?® Nevertheless, the CEC is required
to make findings concerning whether the project is likely to be operated in a safe
and reliable manner. [(Cal. Code of Regs., tit. 20, § 1752 (c).)] Generally, a
project is considered acceptable if it does not degrade the reliability of the utility
system to which it is connected. In this regard, it is necessary to examine
whether the LECEF is likely to achieve a level of reliability similar to that of other

power plants on the system.
SUMMARY OF THE EVIDENCE

Applicant proposes to operate the LECEF throughout its intended life as a
simple-cycle peaking power plant, selling peaking power through a contract with
the California Department of Water and Power (CDWR) and providing load

following and/or baseload power on the competitive market.*

As a peaking
power plant, the LECEF must be able to operate reliably in the summer for only a
few hours per day without shutting down for maintenance or repairs.
Maintenance and repairs will occur when the facility is shut down (at night, on
weekends, and in the fall, winter and spring). The LECEF is expected to operate
at an annual equivalent availability factor ranging from 92 to 98 percent. (Ex. 1,

p. 5.4-2.)

Adequate levels of plant maintenance, equipment, fuel and water availability, and

resistance to natural hazards ensures that acceptable reliability is achieved.

%% Staff views a project as acceptable if it does not degrade the reliability of the utility system to
which it is attached—it exhibits reliability equal to that of other power plants on the system. (Ex: 1,
5.4-1.)

The Warren-Alquist Act now allows a simple-cycle plant such as the LECEF to be operated

within a period of three years and thereafter, it will be recertified modified, removed or replaced,
with a cogeneration or combined-cycle powerplant. (Pub Res. Code, § 25552 (e) (5).)
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Applicant will ensure equipment availability by applying appropriate quality
assurance and control (QA/QC) programs during design, procurement,
construction and operation of the plant. For example, equipment and supplies
will be purchased from proven qualified suppliers in accordance with the
Applicant’s QA plan. Systems and components will be tested and inspected, and
the QC program will be audited. During operation, the Applicant will provide for
adequate maintenance and repair of all equipment and systems. Applicant’s
proposed maintenance and QA/QC programs will meet industry standards, and
staff expects that this will allow the project to be adequately maintained to ensure

acceptable reliability. (Ex. 1, p. 5.4-3.)

The evidence further indicates that there are and will continue to be adequate
water and natural gas supplies and pipeline capacity to meet project needs. The
LECEF will burn natural gas from PG&E’s high-pressure backbone transmission
system, lines 101 and 109, via a new 550-foot long, ten-inch diameter pipeline.
PG&E’s natural gas system provides access to gas from the Rocky Mountains,
Canada and the Southwest; it represents a resource of considerable capacity.
This system offers access to far more gas than the plant would require thus Staff
and Applicant concur that there will be adequate natural gas supply and pipeline

capacity to meet the project’s needs. (Ex. 1, p. 5.4-3.)

The LECEF will obtain recycled water for gas turbine injection, inlet air chiller
cooling and other plant uses from the San Jose/Santa Clara Water Pollution
Control Plant via a new 1,000-foot long, 18 to 24 inch diameter pipeline. Truck
deliveries will provide potable water. As staff noted in the staff assessment,
there is no substantial consumptive use of cooling water, as would be the case
with a combined-cycle power plant. Accordingly, Staff determined that recycled
and potable water sources yield a sufficient likelihood of a reliable supply. (Ex. 1,
p. 5.4-4; for further discussion of water supply, see that portion of our Decision

entitled Soil and Water Resources.)
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Moreover, the criteria specified in this Decision will ensure that the LECEF will be
reasonably resistant to natural hazards such as flooding and seismic shaking.
Staff concluded that there is no special concern with power plant functionality
affecting electric system reliability due to seismic events.® (Ex. 1, p. 5.4-4; see
that portion of our Decision entitled Facility Design, supra, and the Geology and

Paleontology portions, infra.)
FINDINGS AND CONCLUSION

Based upon the uncontroverted evidence of record, we find and conclude as

follows:

1. There are no established specific criteria governing power plant reliability
or procedures for ensuring reliable operation.

2. It is reasonable to use industry standards in assessing the reliability of the
proposed project.

3. The estimated equivalent availability factor for the LECEF is from 92 to 98
percent.

4. The equipment availability, redundancy, maintenance, quality assurance,
quality control, and facility design factors described in the evidence of
record make it likely that the LECEF will meet industry norms for reliability.

5. Fuel supplies for the proposed project are available in quantities sufficient
to ensure reliable project operation.

6. Water supplies for the proposed project are available in sufficient
quantities to meet project needs.

7. The project will not degrade the overall reliability of the electrical system
nor contribute to a cumulative adverse impact to such system.

¥ The project site lies at an elevation of 14 feet above mean sea level. However, it does not lie
within either a 100-year or a 500-year floodplain and Staff has concluded that flooding presents
no threat to the project. Although the project site lies within Seismic Zone 4, the facility will be
designed and constructed to the latest appropriate LORS. (Ex. 1, p. 5.4-4; see that portion of our
Decision entitled Facility Design, supra.)
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We conclude, that the project is likely to operate in an acceptably reliable

manner. There are no conditions associated with power plant reliability.
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C. POWER PLANT EFFICIENCY

The California Environmental Quality Act (CEQA) and its implementing regulations

require us to consider a proposed power plant's:

energy requirements and energy use efficiency;

o effects on local and regional energy supplies and resources;
e requirements for additional energy supply capacity; and

e compliance with existing energy standards

e whether there are any feasible alternatives that could reduce a wasteful,
inefficient, and unnecessary consumption of energy. (Pub. Resources Code, §
21002.1; CCR, tit. 14, Appendix F.)

SUMMARY OF THE EVIDENCE

The evidence of record addresses:

o whether the LECEF will likely present any adverse impacts to energy resources;
e whether any adverse impacts would likely be significant and; if so,

e whether feasible mitigation measures exist to adequately reduce or eliminate
them.

In this context, the energy resource of concern is natural gas, the fuel supply for the
project. LECEF will be configured as four, simple-cycle gas turbine generators
operating in parallel mode. Staff considers this configuration, with its short start-up time
and fast ramping capability (increasing and decreasing electrical output to meet

fluctuating load), well suited for providing peaking power. (Ex. 1, p. 5.3-4.)

The gas turbines will burn natural gas at a nominal rate up to 40.9 billion Btu per day
(lower heating value). PG&E pipelines 101 and 109, which pass within 550 feet of the
project site, will supply the natural gas. PG&E’s infrastructure is extensive, offering
access to vast reserves of gas from the Rocky Mountains, Canada and the Southwest.

Energy Commission predictions are that natural gas supplies will be adequate to meet
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the state’s needs including electric generator demand for many years into the future.
Thus, Staff concluded that supplies of natural gas and the means for transporting the

fuel to the proposed project are more than adequate. (Ex. 1, p. 5.3-2.)

LECEF’s four LM6000 Sprint gas turbines are among the most efficient machines now
available. Each of the proposed gas turbine generators is nominally rated at 48.1 MW
and 39.6 percent (LHV at International Standards Organization (ISO)) efficiency. (Ex. 1,
p. 5.3-4.)

The LECEF’s objective is to generate peaking, load following and/or baseload power,
which will be sold on the spot market or via contract with the CDWR. Staff concluded
that among the five alternate machines available to meet LECEF’s objectives, the
LM600 Sprint, with its incorporation of water spray intercooling between the machine’s
two compressor stages, yields greater net power output and higher fuel efficiency. In
addition, at temperatures above 90°F, the Sprint machine enjoys a four percent

increase in both power output and efficiency. (Ex. 1, p. 5.3-5.)

Staff concluded that:

e the project configuration (four, simple-cycle units in parallel) and generating
equipment (LM 6000 Sprint simple-cycle gas turbine generators) appear to
offer the most efficient, feasible combination to satisfy LECEF’s objectives;
and

e there are no peaking alternatives that could significantly reduce energy
consumption. (Ex. 1, p. 5.3-6.)

In addition, Staff considered the cumulative impacts of Applicant’s three projects in the
adjoining area: Metcalf Energy Center (99-AFC-3) and Russell City Energy Center (01-
AFC-7), both 600-MW projects, and LECEF. Staff concluded that construction and
operation of the LECEF would not create any cumulative impacts on fuel supplies due
to:

(1)  the robust nature of the deregulated market for natural gas, and

(2) the active participation of the pipeline companies that compete to serve
California.
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Finally, Staff concluded that construction and operation of the LECEF would not bring
about indirect impacts in the form of additional fuel consumption, that would not have
occurred but for the LECEF. Due to the competitive nature of California’s electric power
market and a dearth of any significantly more efficient peaking power plants competing
against LECEF, indirect impacts are unlikely. (Ex. 1, p. 5.3-6.) Within a period of three
years, LECEF must be converted to a combined-cycle facility incorporating best

available air emissions control technology, or be shut down.

FINDINGS AND CONCLUSION

Based on the uncontroverted evidence of record, we find and conclude as follows:

1. Applicant will employ gas turbines that are among the most fuel-efficient currently
available.

2. The project will not create a substantial increase in demand for natural gas.
3. Available gas supplies exceed the fuel requirements of the proposed project.

4. The proposed project’s turbine configuration and generating equipment offer the
most efficient, feasible combination available to satisfy project objectives.

5. The operational efficiency of the proposed project is substantially equal to or
exceeds that of other available technologies.

6. The proposed project will not consume natural gas in a wasteful, inefficient, or
unnecessary manner and,

7. Within a period of three years, the proposed project will either be converted to a
combined cycle facility, incorporating best available air emissions control technology,
or be shut down.

CONDITION OF CERTIFICATION

EFF-1 The project owner shall either convert the project to a combined-cycle
generating facility employing best available air emissions control technology, or shall
close the plant permanently, within a period of three years from the date of this Energy
Commission decision, in accordance with Public Resources Code section
25552(e)(5)(B).
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Verification: Within one year of the date of this Energy Commission decision, the
project owner shall submit to the CPM, for review and approval, a schedule for
submitting an Application for Certification for conversion of the project to a combined-
cycle facility employing best available air emissions control technology. Alternatively,
within one year of the date of this Energy Commission decision, the project owner shall
submit to the CPM, for review and approval, a schedule for submitting a Facility Closure
Plan. Either the AFC or the Closure Plan shall be pursued on a schedule that ensures
that the project will be either converted to a combined cycle facility or permanently
closed within three years of this Energy Commission decision.
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D. TRANSM SSI ON SYSTEM ENG NEERI NG

The Commission’s analysis of the project’'s “Transmission System Engineering”
factors includes evaluation of the outlet connecting lines, the power plant
switchyard, termination facilities, and outlet alternatives. It also involves a
determination of whether or not the project’s transmission intertie facilities are
likely to conform with all applicable laws, ordinances, regulations and standards
intended to ensure safe and reliable electric power transmission and, if not, to
determine appropriate mitigation measures. Under the California Environmental
Quality Act (CEQA), the Commission must conduct an environmental review of
the “whole of the action®, which may include facilities not licensed by the
Commission. (Cal. Code of Regs., tit. 14, § 15378.) This examination was
coordinated with the evaluation performed by the California Independent System
Operator (Cal-ISO) in order to determine the project's effects of the

interconnected electrical grid.

SUMMARY OF THE EVI DENCE

Description

Applicant is seeking certification for two transmission line interconnections. The
permanent transmission line will connect the LECEF to the Los Esteros
Substation.*? Although the Los Esteros Substation will not be completed before
the project commences operation, LECEF’s interconnection to PG&E’s 115kV
transmission system and LECEF’s operation is not dependent on the substation’s
construction. At the May 20, 2002 Evidentiary Hearing, Applicant produced a
letter from PG&E that outlines the conditions for LECEF’s interconnection before

%2 The Los Esteros Substation is part of the Northeast San Jose Transmission Project that has
been approved by the Cal-ISO, PG&E and, on December 17, 2001, by the PUC. Most of the
power serving San Jose is delivered through the Metcalf and Newark Substations to the local bulk
power network. The local network in San Jose consists of many 115 kV substations and
transmission lines. The new Los Esteros Substation is part of a new 230 kV backbone for the
existing 115 kV network in the San Jose area. (Ex. 1, p. 5.5-3.)
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completion of PG&E Los Esteros Substation. Applicant cannot state definitively
when the Los Esteros Substation will be constructed.®® (3/11/02 RT 90:21-90:20;
5/20/02 RT ; Ex. 41, p. 23.)

Until the substation is constructed, PG&E and Cal-ISO have reviewed and
approved a temporary connection via an approximately 2,000-foot aboveground
connection to the Nortech-Trimble 115-kV line near the intersection of Zanker
Road and SR 237. The temporary tie line is located entirely on the LECEF site.
Both the temporary and permanent outlet lines are designed to transport
approximately 180 MW in an acceptably reliable manner. (3/11/02 RT 90:21-
91:8; Exs. 1, p. 3-5; 1F; 2FF.)

Interconnection between the LECEF and the Los Esteros Substation will consist

of the following major facilities:

e A new 115 kV Air Insulated Substation (AIS) to be located on LECEF’s
property adjacent to the Los Esteros Substation. The AIS will consist
of a highly reliable two bus, circuit breaker-and-a-half arrangement;

e Two new underground three-phase, single circuit, solid-dielectric,
copper-conductor lines connecting the LECEF’s AIS to the adjacent
Los Esteros Substation switchyard;

e Three 115 kV circuit breakers in a breaker-and-a-half arrangement to
make the 115 kV connections to the Los Esteros Substation. (Ex. 4F
p. 53; see also Ex. 2, [Vol. 1], Figure 5.1-2.)

Because of the LECEF’s physical proximity to the planned Los Esteros
Substation site, the two transmission circuits will exit the switchyard underground

and run to the northwest for approximately 400 feet.** They will then resurface

33 Staff indicated that the CPUC approved the new substation proposal on December 11,
2001, but at a lower cost than that proposed by PG&E. As a result, PG&E is not certain
whether or not it will go forward with project construction. (Ex. 1, p. 4.5-7.)

* Four 13.8-kV underground output cables from each of its four generating system transformers
will eventually provide LECEF a transmission connection to the planned PG&E Los Esteros
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and be connected to the planned 115 kV Los Esteros Substation switchyard.
The two 115 kV line exits will be rated to allow for the removal of one of the
circuits without limiting plant output. Since the interconnection will be contained
entirely within the LECEF and Los Esteros Substation fences, no additional right-

of-way will be required. (Ex. 4F, p. .53.)

Until the Los Esteros Substation is constructed, Applicant is proposing to transmit
LECEF’s power through a temporary 2000-foot wood pole line between the
proposed project and PG&E’s Nortech-Trimble line, near State Route (SR) 237.
Applicant’s temporary interconnection has been approved by PG&E and the Cal-
ISO. PG&E will design, build and own the temporary tap-line. (3/11/02 RT
90:21-91:15; Exs. 1, p. 5.5-4; 4F, p. 53; 3D, p.34.)*

At the May 20, 2002 Evidentiary Hearing, Applicant produced a Generator
Interconnection Agreement (GIA) and a Generator Special Facilities Agreement
(GSFA) executed with PG&E that detail the interconnection arrangement for .the
temporary tap-line. PG&E has determined in the System Impact Study that no
capital system upgrades are necessary to mitigate potential impacts of the
LECEF project. (5/20/02 RT; Exs. 4F1, p.23; 2FF.)

The California Independent System Operator (Cal-ISO) provided testimony that
no system upgrades are needed until other generation projects are developed
and additional transmission is constructed. Staff concluded that both the

temporary and permanent interconnection configurations are acceptable and our

Substation. Each of the four outputs will connect by isolated phase bus to individual, oil-filled
generator step-up transformers, which would increase the voltage to 115 kV. The high voltage
side of each transformer will connect to PG&E’s Los Esteros Substation via an open-air, 115-kV
switchyard, to be located on the LECEF site. (Ex. 1, p. 3-5.)

% Easements are required from the local jurisdictions for construction of the tap-line interconnects

and the Applicant is negotiating to obtain those easements. (Applicant Reply Brief, p. 17; 3/11/02
RT 91:16-93:14; 5/20/02 RT 221:5-222-5.)
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Conditions will ensure their compliance with PUC GO 128 and PUC GO 95.%
(3/11/02 RT 121:9-122:9; 122:21-124:24; 125:15-127:15; Ex. 1, p. 5.5-4; see
Conditions TSE 5.)

Role of Cal-ISO

The interconnection of a new generator (and any associated modifications to the
transmission system), if not properly designed and operated, could adversely
impact the reliable operation of the state's electrical power system. The primary
roles of the Cal-ISO, as they pertain to the interconnection of new generation, are
to ensure and to coordinate the reliable operation of the Cal-ISO controlled
electrical grid. (3/11/02 RT 122:21-18; Ex. 1F, p. 1.)

To achieve these goals, the Cal-ISO coordinates the planning of modifications to
the grid to ensure they meet the Cal-ISO's Grid Planning Criteria. These criteria
essentially incorporate all Western Systems Coordinating Council (WSCC)
Reliability Criteria, the North American Electric Reliability Council (NERC)
Planning Standards, and local-area-reliability-criteria. Commission staff relies on
the Cal-ISO's determinations in formulating recommendations to the
Commission. The Commission’s review process includes Cal-ISO’s
determinations concerning conformance with applicable reliability standards, as
well as the need for additional transmission faciliies and any attendant

environmental review necessitated by a particular project.

On June 21, 2001, Cal-ISO gave its preliminary approval for LECEF after

reviewing the project’s interconnection and costs reports prepared by PG&E,

% pPUC General Order 95 (GO-95) are “Rules for Overhead Electric Line Construction.” These
safety rules formulate uniform requirements for construction of overhead lines. PUC General
Order 128 (GO-128) are “Rules for Construction of Underground Electric Supply and
Communications Systems.” These safety rules establish uniform requirements and minimum
standards to be used for underground supply systems to ensure adequate service and safety.
(Ex. 1, p. 5.5-2))
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which owns the transmission system. On March 1, 2002, the Cal-ISO granted a
conditional final approval based on its review of PG&E’s Final Cost Report. The
Cal-ISO concurred with PG&E’s findings that interconnection of the LECEF
generation project would not require the addition of downstream transmission
facilities while temporarily connected to PG&E’s Nortech-Trimble 115 kV

transmission line. (Ex. 1F, pp. 1-3.)

The Cal-ISO’s approval was conditional because of the uncertainty in the future
system configuration and uncertainty in the development of other new generation
plants in the area. (Ex. 1F, p. 1.) In large part, these uncertainties are tied to the
Los Esteros Substation development and are not related to Applicant’s temporary
tap-line connection PG&E’s Nortech-Trimble 115 kV transmission line. (Ex. 1, p.
5.5-4/10.) Finally, the evidence of record demonstrates that Applicant and Staff
have considered transmission line alternatives and reviewed potential cumulative
impacts of the LECEF when combined with other electricity generating projects
located near San Jose. Data thus far suggests that addition of the LECEF
project will not create any cumulative impacts in the near term. (Ex. 1, p. 5.5-
9/10.)

FINDINGS AND CONCLUSION

Based on the uncontroverted evidence of record, we find and conclude as

follows:

1. Applicant is seeking certification for two alternative transmission line
interconnections.

2. Because of delays associated with construction of the Los Esteros

Substation, the proposed project will initially require a temporary tap-line
interconnect to PG&E’s Nortech-Trimble line, near State Route (SR) 237.

3. PG&E will design, build and own the temporary tap-line. PG&E and
Applicant have negotiated a Generator Interconnection Agreement (GIA)
and a Generator Special Facilities Agreement (GSFA), for construction of
the temporary tap-line interconnect.
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10.

Easements are required from the local jurisdictions for construction of the
tap-line interconnects and the Applicant is currently negotiating to obtain
those easements.

The final, permanent, interconnection of the LECEF will be through two,
approximately 400 feet, 115 kV single circuit underground transmission
lines connecting to the Los Esteros Substation when it is constructed.

Cal-ISO has determined that no system upgrades are needed while
Applicant is temporarily connected to PG&E’s Nortech-Trimble 115 kV
transmission line.

Cal-ISO has conditionally approved LECEF’s interconnection to the Los
Esteros Substation subject to Applicant’s consent to join certain remedial
action schemes that will mitigate any adverse impacts to the reliability of
the electrical system to less than significant.

Both proposed outlet lines from the LECEF project to the point of
interconnection are designed to transport approximately 180 MW in an
acceptably reliable manner.

There are no cumulative impacts arising from the LECEF project.

Conditions of Certification enumerated below will ensure that the
transmission aspects of the LECEF project will be designed, constructed,
and operated to conform with applicable LORS, which are identified in
Appendix A of this Decision.

We therefore conclude that interconnection of the proposed project either

through the temporary tap-line or at the Los Esteros Substation is acceptable,

and that it will not result in the violation of any regulatory criteria pertinent to

transmission system engineering.
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CONDITIONS OF CERTIFICATION

TSE-1 The project owner shall furnish to the CPM and to the CBO a
schedule of transmission facility design submittals, a Master Drawing List, a
Master Specifications List, and a Major Equipment and Structure List. The
schedule shall contain a description and list of proposed submittal packages for
design, calculations, and specifications for major structures and equipment. To
facilitate audits by Energy Commission staff, the project owner shall provide
designated packages to the CPM when requested.

Verification: At least 60 days prior to the start of construction, the project owner
shall submit the schedule, a Master Drawing List, and a Master Specifications
List to the CBO and to the CPM. The schedule shall contain a description and
list of proposed submittal packages for design, calculations, and specifications
for major structures and equipment (see a list of major equipment in Table 1:
Major Equipment List below). Additions and deletions shall be made to the
table only with CPM and CBO approval. The project owner shall provide
schedule updates in the Monthly Compliance Report.

Table 1: Major Equipment List
Breakers

Step-up transformer
Switchyard

Busses

Surge Arrestors
Disconnects

Take off facilities

Electrical Control Building
Switchyard control building
Transmission Pole/Tower

TSE-2 Prior to the start of construction the project owner shall assign an
electrical engineer and at least one of each of the following to the project: A) a
civil engineer; B) a geotechnical engineer or a civil engineer experienced and
knowledgeable in the practice of soils engineering; C) a design engineer, who is
either a structural engineer or a civil engineer fully competent and proficient in
the design of power plant structures and equipment supports; or D) a mechanical
engineer. [California Business and Professions Code section 6704 et seq., and
sections 6730 and 6736 requires state registration to practice as a civil engineer
or structural engineer in California.]

The tasks performed by the civil, mechanical, electrical or design engineers may
be divided between two or more engineers, as long as each engineer is
responsible for a particular segment of the project (e.g., proposed earthwork, civil
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structures, power plant structures, equipment support). No segment of the
project shall have more than one responsible engineer. The transmission line
may be the responsibility of a separate California registered electrical engineer.
The civil, geotechnical or civil and design engineer assigned in conformance with
Facility Design condition GEN-5, may be responsible for design and review of the
TSE facilities.

The project owner shall submit to the CBO for review and approval, the names,
qualifications and registration numbers of all engineers assigned to the project. If
any one of the designated engineers is subsequently reassigned or replaced, the
project owner shall submit the name, qualifications and registration number of the
newly assigned engineer to the CBO for review and approval. The project owner
shall notify the CPM of the CBO’s approval of the new engineer. This engineer
shall be authorized to halt earthwork and to require changes; if site conditions are
unsafe or do not conform with predicted conditions used as a basis for design of
earthwork or foundations.

The electrical engineer shall:

A. Be responsible for the electrical design of the power plant
switchyard, outlet and termination facilities; and

B. Sign and stamp electrical design drawings, plans, specifications,
and calculations.

Verification: At least 30 days prior to the start of rough grading, the project
owner shall submit to the CBO for review and approval, the names, qualifications
and registration numbers of all the responsible engineers assigned to the project.
The project owner shall notify the CPM of the CBQO’s approvals of the engineers
within five days of the approval.

If the designated responsible engineer is subsequently reassigned or replaced,
the project owner has five days in which to submit the name, qualifications, and
registration number of the newly assigned engineer to the CBO for review and
approval. The project owner shall notify the CPM of the CBQO’s approval of the
new engineer within five days of the approval.

TSE-3 The project owner shall keep the CBO informed regarding the
status of engineering design and construction. If any discrepancy in design
and/or construction is discovered, the project owner shall document the
discrepancy and recommend the corrective action required. The discrepancy
documentation shall become a controlled document and shall be submitted to the
CBO for review and approval. The discrepancy documentation shall reference
this condition of certification.

Verification: The project owner shall submit monthly construction progress
reports to the CBO and CPM to be included in response to TSE-3. The project
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owner shall transmit a copy of the CBO’s approval or disapproval of any
corrective action taken to resolve a discrepancy to the CPM within 15 days. |If
disapproved, the project owner shall advise the CPM, within five days, the reason
for disapproval, and the revised corrective action to obtain CBO’s approval.

TSE-4 For the power plant switchyard, outlet line and termination, the
project owner shall not begin any increment of construction until plans for that
increment have been approved by the CBO. These plans, together with design
changes and design change notices, shall remain on the site for one year after
completion of construction. The project owner shall request that the CBO inspect
the installation to ensure compliance with the requirements of applicable LORS.
The following activities shall be reported in the Monthly Compliance Report:

A. Receipt or delay of major electrical equipment;
B. Testing or energization of major electrical equipment; and

C. The number of electrical drawings approved, submitted for
approval, and still to be submitted.

Verification: At least 30 days prior to the start of each increment of construction,
the project owner shall submit to the CBO for review and approval the final
design plans, specifications and calculations for equipment and systems of the
power plant switchyard, outlet line and termination, including a copy of the signed
and stamped statement from the responsible electrical engineer attesting
compliance with the applicable LORS, and send the CPM a copy of the
transmittal letter in the next Monthly Compliance Report.

TSE-5 The project owner shall ensure that the design, construction and
operation of the proposed transmission facilities will conform to all applicable
LORS, including the requirements listed below. The substitution of Compliance
Project Manager (CPM) and CBO approved “equivalent” equipment and an
equivalent substation configuration is acceptable. The project owner shall submit
the required number of copies of the design drawings and calculations as
determined by the CBO.

A. The power plant switchyard and outlet line shall meet or exceed the
electrical, mechanical, civil and structural requirements of CPUC
General Order 95 or National Electric Safety Code (NESC), CPUC
GO 128, Title 8 of the California Code and Regulations (Title 8),
Articles 35, 36 and 37 of the “High Voltage Electric Safety Orders”,
National Electric Code (NEC) and related industry standards.

B. Breakers and buses in the power plant switchyard and other

switchyards, where applicable, shall be sized to comply with a
short-circuit analysis.
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C. Outlet line crossings and line parallels with transmission and
distribution facilities shall be coordinated with the transmission line
owner and comply with the owner’s standards.

D. Termination facilities shall comply with applicable PG&E
interconnection standards.

E. The project conductors shall be sized to accommodate the full
output from the project.

F. The project owner shall provide:

1. The final Detailed Interconnection Facility Study (DIFS)
including a description of facility upgrades, operational
mitigation measures, and/or Remedial Action Scheme (RAS)
sequencing and timing if applicable,

2. Executed Generation Interconnection Facility Agreement,

3. Verification of Cal-ISO Notice of Synchronization.

Verification: At least 60 days prior to the start of construction of transmission
facilities, the project owner shall submit to the CBO for approval:

A.

Design drawings, specifications and calculations conforming with CPUC
General Order 95 or NESC, CPUC GO 128, Title 8, Articles 35, 36 and 37
of the “High Voltage Electric Safety Orders”, NEC, CPUC Rule 21,
applicable interconnection standards and related industry standards, for the
poles/towers, foundations, anchor bolts, conductors, grounding systems and
major switchyard equipment.

For each element of the transmission facilities identified above, the
submittal package to the CBO shall contain the design criteria, a discussion
of the calculation method(s), a sample calculation based on “worst case
conditions™’ and a statement signed and sealed by the registered engineer
in responsible charge, or other acceptable alternative verification, that the
transmission element(s) will conform with CPUC General Order 95 or
NESC, CPUC GO 128, Title 8, Articles 35, 36 and 37 of the “High Voltage
Electric Safety Orders”, NEC, CPUC Rule 21, applicable interconnection
standards and related industry standards.

Electrical one-line diagrams signed and sealed by the registered
professional electrical engineer in responsible charge, a route map, and an
engineering description of equipment and the configurations covered by
requirements TSE-5A through F above.

" Worst case conditions for the foundations would include for instance, a dead-end or angle pole.
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D. The Facilities Study and Generation Interconnection Facility Agreement
shall be provided concurrently to the CPM and CBO.

TSE-6 The project owner shall inform the CPM and CBO of any impending
changes, which may not conform to the requirements TSE-5A through F, and
have not received CPM and CBO approval, and request approval to implement
such changes. A detailed description of the proposed change and complete
engineering, environmental, and economic rationale for the change shall
accompany the request.  Construction involving changed equipment or
substation configurations shall not begin without prior written approval of the
changes by the CBO and the CPM.

Verification: At least 60 days prior to the construction of transmission facilities,
the project owner shall inform the CBO and the CPM of any impending changes
which may not conform to requirements of TSE-5 and request approval to
implement such changes.

TSE-7 The applicant shall provide the following Notice to the California
Independent System Operator (Cal-ISO) prior to synchronizing the facility with
the California Transmission system:

A. At least one (1) week prior to synchronizing the facility with the grid
for testing, provide the Cal-ISO a letter stating the proposed date of
synchronization; and

B. Atleast one (1) business day prior to synchronizing the facility with
the grid for testing, provide telephone notification to the ISO Outage
Coordination Department, Monday through Friday, between the
hours of 0700 to 1530 at (916)-351-2300.

Verification: The applicant shall provide copies of the Cal-ISO letter to the CPM
when it is sent to the Cal-ISO one (1) week prior to initial synchronization with the
grid. A report of conversation with the Cal-ISO shall be provided electronically to
the CPM one (1) day before synchronizing the facility with the California
transmission system for the first time.

TSE-8 The project owner shall be responsible for the inspection of the
transmission facilities during and after project construction, and any subsequent
CPM and CBO approved changes thereto, to ensure conformance with CPUC
General Order 95 or NESC, CPUC GO 128, Title 8, Articles 35, 36 and 37 of the
‘High Voltage Electric Safety Orders”, NEC, CPUC Rule 21, applicable
interconnection standards and related industry standards. In case of non-
conformance, the project owner shall inform the CPM and CBO in writing, within
10 days of discovering such non-conformance and describe the corrective
actions to be taken.
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Verification: Within 60 days after first synchronization of the project, the project
owner shall transmit to the CPM and CBO:

A.

“As built” engineering description(s) and one-line drawings of the electrical
portion of the facilities signed and sealed by the registered electrical
engineer in responsible charge. A statement attesting to conformance with
CPUC General Order 95 or NESC, CPUC GO 128, Title 8, Articles 35, 36
and 37 of the “High Voltage Electric Safety Orders”, NEC, CPUC Rule 21,
applicable interconnection standards and related industry standards, and
these conditions shall be provided concurrently.

An “as built” engineering description of the mechanical, structural, and civil
portion of the transmission facilities signed and sealed by the registered
engineer in responsible charge or acceptable alternative verification. “As
built” drawings of the mechanical, structural, and civil portion of the
transmission facilities shall be maintained at the power plant and made
available, if requested, for CPM audit as set forth in the “Compliance
Monitoring Plan;” and

A summary of inspections of the completed transmission facilities, and
identification of any nonconforming work and corrective actions taken,
signed and sealed by the registered engineer in charge.
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E. TRANSMISSION LINE SAFETY AND NUISANCE

LECEF’s energy will be delivered to PG&E’s power grid through two, short
(approximately 250-feet) underground 115 kV circuits running between LECEF’s
new 115 kV switchyard and PG&E’s proposed new Los Esteros Substation
(LES).®® Until LES is constructed, Applicant is proposing to transmit LECEF’s
power through a temporary 2,000-foot wood pole line between the proposed
project and PG&E’s Nortech-Trimble line, near State Route (SR) 237. (Ex. 3D, p.
34.) Applicant’s temporary interconnection has been approved by PG&E and the
Cal-1ISO. PG&E will design, build, and own the temporary tap-line. (Ex. 1, p.
4.11-8.)

Transmission lines have the potential to cause both safety hazards and nuisance

impacts. Therefore, Staff evaluated the lines to ascertain whether they would:

e create aviation safety hazards or interfered with radio frequency
communication; or
e result in audible noise, fire hazards, nuisance shocks; or an
undesirable level of exposure to electric and magnetic fields. (Ex. 1, p.
4.11-1)
In general, Staff found that existing overhead grid lines to be used during LECEF
operations were designed by PG&E according to PG&E guidelines bearing on
aviation safety, fire hazards, and hazardous shocks. (Ex. 1, p. 4.11-8.)
Therefore, Staff concluded that the uses of these lines during LECEF’s
operations (without structural modification), in conjunction with the new

temporary tap-line, are safe concerning these impacts.*

% Since the line will be located entirely within the fence lines of LECEF and LES, no new right-of-
way would be required for routing. (Ex. 1, p. 4.11-8.) The line’s two circuits will be installed in
separate burial conduits and will exit underneath the new LECEF switchyard, run northwest, and
resurface within the LES switchyard, where they will be connected at specific receptor points.
(Ibid.)

¥ Thus, Staff did not recommend any of the safety-related conditions of certification normally
required for new or upgraded lines. (Ex. 1, p. 4.11-8.)
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Moreover, Staff concluded that LECEF’s proposed underground line does not
pose an aviation hazard nor will it pose a shock hazard since the line will be

designed according to GO-128 requirements.*® (See Condition TLSN-1.)

SUMVARY OF THE EVI DENCE

Safety Hazards and Nuisance Impacts

The record demonstrates no hazards or impacts related to aviation safety,
interference with radio frequency, shock fire or exposure to electric and magnetic
fields (EMF) that would be likely to occur due to LECEF’s construction and
operation. (Ex. 1, p. 4.11-9-10.) These findings are summarized in Staff's

Assessment as follows:

TRANSMISSION LINE SAFETY AND NUISANCE, TABLE 1

Potentially Less than Less than No

Significant Significant Significant Impact
ENVIRONMENTAL CHECKLIST with Impact
Mitigation

Incorporated

TRANSMISSION LINE SAFETY AND NUISANCE -- Would project operation:

a) Pose an aviation hazard to area aircraft?

b) Lead to interference with radio-frequency
communication?

c) Pose a hazardous or nuisance shock
hazard?

x| X | X | X

d) Pose a fire hazard?

e) Expose humans to higher electric and
magnetic field levels than justified by X
existing knowledge?

(Ex. 1, p. 4.11-9.)

0 PUC General Order 95 provides “Rules for Construction of Underground Electric Supply and
Communication Systems.” The rules specify uniform statewide requirements for underground
line construction regarding clearance, grounding techniques, maintenance, and inspection. (Ex.
1,p.4.11-4))
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Applicant calculated the maximum field strengths along the routes of the existing
overhead grid lines to be used by the proposed project to establish the potential
contribution of LECEF to the EMF fields from the four potentially impacted 115
kV components.*’ Applicant applied maximum power calculations using
projected data from all future phases of the proposed project that were verified by
Staff concerning parameters bearing on field strength dissipation and exposure
assessment. Since underground lines result in the lowest intensities possible,
Staff has not recommended any exposure-related changes to the proposed

design or placement plan. (Ex. 1, p. 4.11-10.)

FINDINGS AND CONCLUSION

Based upon the uncontroverted evidence of record, we find and conclude as

follows:

1. The proposed transmission line to be constructed in conjunction with the
proposed project is not likely to create fire hazards nor to cause safety
hazards to aviation.

2. The electric and magnetic field strengths created by the project's transmission
lines will be within acceptable limits, and will not create significant adverse
human health impacts.

3. The project's transmission lines will not cause an unacceptable interference
with radio frequency communications, nor create significant shock hazards to
humans.

4. The Conditions of Certification below will ensure that the transmission lines
are designed, constructed, and operated in compliance with the applicable
laws, ordinances, regulations, and standards specified in the appropriate
portion of Appendix A of this Decision.

“! Once the LES is constructed, power from LECEF will be transmitted from LES through four
specific 115 kV lines (Los Esteros-Nortech, Los Esteros-Trimble, Los Esteros-Montague, and Los
Esteros-Agnew). These lines will exit LES along a right-of-way and it is these lines that will be
potentially impacted by LECEF operations with respect to magnetic field generation.
Correspondingly, Applicant has noted that power introduction from LECEF would lead to
decreases in the areas 230 kV lines: Los Esteros-Newark and Los Esteros-Metcalf. (Ex. 1, p.
4.11-7.)
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We therefore conclude that the transmission lines associated with this project will

not create any significant safety or nuisance hazards.

CONDITIONS OF CERTIFICATION

TLSN-1 The project owner shall build the proposed underground
interconnection lines according to the requirements of CPUC’s GO-
128.

Verification: Thirty days before line-related ground disturbance, the
project owner shall submit to the Commission’s Compliance Project Manager
(CPM) a letter signed by a California registered electrical engineer affirming
that the proposed line will be constructed according to the requirements of
GO-128.

TLSN-2 The project owner shall engage a qualified consultant to measure
the strengths of the magnetic fields from the interconnection point
with PG&E to LECEF’s switchyard. Measurements shall be made
at the same points (identified as Points A, B, C, and D) for which
calculated field strength measurements were provided by the
applicant.

Verification: The project owner shall file copies of the pre-and post-
energization measurements with the CPM within 60 days after completion of
the measurements.
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IV. PUBLIC HEALTH AND SAFETY ASSESSMENT

Operation of the LECEF will create combustion products and utilize certain
hazardous materials that could expose the general public and workers at the
facility to potential health effects. The following sections summarize the
regulatory programs, standards, protocols, and analyses that address these

issues.

A. AIR QUALITY

This section examines the potential adverse impacts of criteria air pollutant
emissions resulting from project construction and operation. The Commission
must examine whether the project complies with applicable laws, ordinances,
regulations, and standards related to air quality. National (federal) ambient air
quality standards (AAQS) have been established for six air contaminants
identified as “criteria air pollutants.” These include: (1) sulfur dioxide (SO2), (2)
carbon monoxide (CO), (3) ozone (O3); (4) nitrogen dioxide (NO2), (5) lead (Pb);
and (6) particulate matter less than 10 microns in diameter (PM10). Also
included in this review are the precursor pollutants for ozone, which are nitrogen
oxides (NOx) and volatile organic compounds (VOC) and the precursors for
PM10, which are NOx, VOC, and sulfates (SOx). (Exs. 1, p. 4.1-4; 4B, pp. 3-4.)

The federal Clean Air Act*? requires new major stationary sources of air pollution
to comply with federal requirements in order to obtain authority to construct
permits. The U.S. Environmental Protection Agency (USEPA), which administers
the Clean Air Act, has designated all areas of the United States as attainment (air
quality better than the (AAQS) or non-attainment (worse than the AAQS) for

criteria air pollutants.

242 U.S.C. § 7401 et seq.
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There are two major components of air pollution law: New Source Review (NSR)
for evaluating pollutants that violate federal standards; and Prevention of
Significant Deterioration (PSD) to evaluate those pollutants that do not violate
federal standards. Enforcement of NSR and PSD rules is typically delegated to
local air districts that are established by federal and state law. Both USEPA and
the California Air Resources Board (CARB) have established allowable maximum
ambient concentrations for the six criteria pollutants listed above. The California
standards are typically more stringent than federal standards. Federal and state

ambient air quality standards are shown in Table 1 below.

Summary and Discussion of the Evidence

The Los Esteros Critical Energy Facility (LECEF) is located in the city of San
Jose within the Bay Area Air Basin (ambient air quality data has been collected
extensively in the Bay Area Air Basin) and is under the jurisdiction of the Bay
Area Air Quality Management District (BAAQMD). The Bay Area Air Basin is
designated attainment for the state and federal NO2, CO, and SO2 AAQS
standards, and nonattainment for the state and federal ozone AAQS standards
and the state PM10 standard. All state and federal ambient air quality
designations and three BAAQMD measured attainment pollutants are presented

below in Tables 2 and 3, respectively.” (Ex. 1, p. 4.1-6.)

* In general, an area is designated as attainment for a specific pollutant if the concentrations of
that air contaminant never exceed the AAQS. Likewise, an area is designated as non-attainment
for an air contaminant if that standard is ever violated. An area can be classified attainment for
one air contaminant and non-attainment for another, or attainment for the federal standard and
non-attainment for the state standard for the same contaminant. The entire area within the
boundaries of a district is usually evaluated to determine the district’s attainment status. (Ex. 1, p.
4.1-6.)
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AIR QUALITY Table 1

Federal and State Ambient Air Quality Standards

Pollutant AV?.';rangemg Federal Standard California Standard
0.12 ppm 0.09 ppm
Ozone (O3) 1 Hour (235 ug/m?) (180 pg/m?®)
Carbon Monoxide 8 Hour 9 ppm (10 mg/m®) 9 ppm (10 mg/m®)
(CO) 1 Hour 35 ppm (40 mg/m°) 20 ppm (23 mg/m®)
Annual 0.053 ppm i
Nitrogen Dioxide Average (100 pg/m?)
(NOy) ) 0.25 ppm
1 Hour (470 pg/m?)
Annual 0.03 ppm i
Average (80 pg/m®)
0.14 ppm 0.04 ppm
24 Hour 3 3
Sulfur Dioxide (SO) (3(?55 ﬁ’rr: ) (105 pg/m’)
3 Hour (1300 pg/m?) -
0.25 ppm
1 Hour - (655 pg/m?)
Annual
Geometric - 30 pg/m®
Respirable Mean
Particulate Matter 24 Hour 150 pg/m?® 50 pg/m?
(PMyo) Annual
Arithmetic 50 pg/m® -
Mean
Sulfates (SO,) 24 Hour - 25 ng/m?®
30 Day 3
Average ) 1.5 ug/m
Lead
Calendar 1.5 ua/m?
Quarter - hgim
Hydrogen Sulfide ) 3
(HoS) 1 Hour 0.03 ppm (42ug/m®)
Vinyl Chloride 0.010 ppm
(chloroethene) 24 Hour ) (26 ng/m®)

Visibility Reducing
Particulates

1 Observation -

In sufficient amount to
produce an extinction
coefficient of 0.23 per
kilometer due to
particles when the
relative humidity is less
than 70 percent.

Source: (Ex. 1, p. 4.1-5.)
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AIR QUALITY Table 2
Local Air Quality Classifications

Pollutant State Designation Federal Designation
NO, Attainment Attainment

CcO Attainment Attainment

PMjio Nonattainment Attainment

SO, Attainment Attainment

Ozone Nonattainment Nonattainment

Source: (Ex. 1, p. 4.1-6.)

AIR QUALITY Table 3
BAAQMD Attainment Pollutant
Maximum Ambient Concentrations (ppm)*

Averaging Limiting
Pollutant 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999
Time AAQS
co 8-hour 7.88 | 8.75 | 5.84 7 6.11 | 6.27 | 6.28 9
1 hour 14 12 10.1 88 | 10.7 | 8.7 9 20
NO Annual | 0.027 | 0.028 | 0.027 | 0.025 | 0.025 | 0.025 | 0.026 | 0.053
° 1 hour 0.12 | 0.107 | 0.116 | 0.108 | 0.118 | 0.098 | 0.128 0.25
0.012 [0.012 {0.011 |0.014 |0.014 |0.015 |0.038
24-hour 0.04
SO, 5 3 7 4 1 9 2
1 hour 0.11 | 0.074 | 0.047 | 0.063 | 0.099 | 0.062 | 0.098 0.25

Source: California Air Resources Board

Source: (Ex. 1, p. 4.1-6.)

CARB monitors ambient air quality data for all pollutants, except sulfur dioxide

and particulate sulfates, on 4th Street in San Jose, approximately seven miles

S/SE of the LECEF site. San Francisco is the nearest monitoring station for

sulfur dioxide; BAAQMD’s Tully Road monitoring station in San Jose is the

* Maximum ambient concentrations of the three attainment pollutants over the past decade
demonstrate that no violations of standards have occurred. (Ex. 1, p. 4.1-6.)
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closest for particulate sulfates. Data from all of these sites were reviewed to
evaluate existing air quality at the LECEF location. (Ex. 4B, p. 4.) The EPA and
BAAQMD worked in conjunction with Commission staff to determine whether
LECEF emissions would cause significant air quality impacts and to identify
appropriate mitigation measures to reduce potential impacts to levels of

insignificance. (Ex. 4B, pp. 6-7.)
1. BAAQMD’s Final Determination of Compliance

On February 1, 2002, BAAQMD released its Final Determination of Compliance
(FDOC). (Ex. 2A.) The FDOC concludes that the LECEF will comply with all
applicable air quality requirements and imposes certain conditions necessary to
ensure compliance. Following Commission regulations, the conditions contained
in the FDOC are incorporated into this Decision. BAAQMD’s witness testified that
the project would comply with BAAQMD’s requirements and with state and
federal regulations. (3/11/02 RT 181:16-282:6.)

2. CEQA Guidance

The Commission not only reviews compliance with BAAQMD rules,.* but also
evaluates potential air quality impacts following CEQA Guidelines.”* The
Guidelines require analysis to determine whether a project will:
e conflict with or obstruct implementation of the applicable air quality
plan;

¢ violate any air quality standard or contribute substantially to an existing
or projected air quality violation;

e result in a cumulatively considerable net increase of any criteria
pollutant for which the region is nonattainment for state or federal
standards;

> Title V of the Clean Air Act requires the states to implement an operating permit program to
ensure that large sources comply with federal regulations. The USEPA has delegated to
BAAQMD the authority to implement the federal PSD, nonattainment NSR, and Title V programs.
BAAQMD adopted regulations, approved by USEPA, to implement these programs. The LECEF
is subject to BAAQMD rules and regulations that define requirements for Best Available Control
Technology (BACT), offsets, and emission calculation procedures. (Ex. 4B, p. 3.)

620 Cal. Code of Regs., §§ 1744.5, 1752.3.
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e expose sensitive receptors to substantial pollutant concentrations; and

e create objectionable odors affecting a substantial number of people.
(14 Cal. Code of Regs., § 15000 et seq., Appendix G.)

3. Existing Ambient Air Quality

Ambient air quality for state nonattainment criteria air pollutants (PM10 and

ozone) are set forth below in Tables 4 and 5.
Ambient PM10*

PM10 can be emitted directly from a combustion process or it can be formed
many miles downwind when various precursor pollutants chemically interact in
the atmosphere. PM10 in the air is caused by a combination of wind-blown
fugitive dust; particles emitted from combustion sources, including wood stoves
and fireplaces (usually carbon particles); organic, sulfate and natural aerosols
(such as salts from sea sprays). PM10 levels have been below the federal
standards, but above the state standards in the San Jose area over the last ten
years. (Exs. 1, p.4.1-8; 4B, p. 5.)

Gaseous emissions of pollutants such as NOx, SO2 and precursor organic
compounds (POC) from turbines, and ammonia (NH3) from NOx control
equipment can, given the right meteorological conditions, form particulate
nitrates, sulfates, and organic solids. These pollutants are known as secondary
particulates, because they are not directly emitted but rather are formed outside

the facility through chemical reactions in the atmosphere. (Ex. 1, p. 4.1-8.)

BAAQMD has recorded violations of the state PM10 AAQS in the Bay Area Air
Basin in all recent years. Though no violations of the federal PM10 AAQS were
recorded, there were recorded violations of the state 24-hour PM10 AAQS in
most recent years. BAAQMD data reports the maximum recorded ambient 24-

hour average concentrations and the number of ambient violations of the state

“7 A discussion of the region’s air quality and general meteorology is contained in Staff's
Assessment. (Ex. 1, p. 4.4-3/4.)
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AAQS each year.

We note that ambient PM10 measurements are only taken

once every six days; each recorded violation represents a six-day period during
which the standard was violated. (Exs. 1, pp. 4.1-8/9; Ex. 4B, p. 5; see Table 4,

below.)
AIR QUALITY Table 4
BAAQMD PM10 Maximum 24-hour Average Concentrations
and Number of Measurement Periods (6-day periods)
In Violation with the State AAQS
Station PM10 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000
Marin County 21;/';"‘(‘; /:'%h 69 | 724 | 742 | 503 | 72 | 524 | 756 | 395
Summary o te Violations 1 4 1 0 2 1 2 0
SF County 2:;/'30‘(15 /':]'9)“ 69 | 93 | 499 | 709 | 81 | 524 | 77.9 | 632
Summary e Violations | 5 6 0 2 3 1 6 2
Alameda 24-HourHigh | g/ | 969 | 517 | 711 | 64.7 | 627 | 879 | 71.2
County Avg. (g/m?)
Summary State Violations 4 4 2 1 2 2 3 2
Contra Costa 24-Hour High 100.
County Ava, (G 81 87 | 727 | 756 | 77.8 | 668 | ' | 620
Summary State Violations 7 6 4 1 3 2 7 1
Santa Clara 24-Hour High 114.

County Ava, (Gl 101 | 926 | 597 | 764 | 95 | 92 .| 78
Summary State Violations 9 9 4 2 3 3 7 7
San Jose 4" 2:;/'30‘(15 /':]'9)“ 92 | 926 | 597 | 761 | 78 | 92 112' 761

Street State Violations | 8 7 4 2 3 3 5 7
San Jose 24-HourHigh | \n | NA | 574 | 587 | 553 | 544 | NA | NA
Piedmont Avg. (g/m°)

Road State Violations NA NA 1 2 1 1 NA NA
San Jose 24-HourHigh | 76 | 666 | 545 | 584 | 60.7 | 425 | NA | NA
Moorpark Avg. (g/m?)

Avenue State Violations 3 4 1 1 3 0 NA NA

San Jose 21;/'30‘(15 /:'9)“ 101 | 902 | 486 | 668 | 95 | 885 | 965 | 685
Tully Road State Violations 7 7 0 1 3 1 4 2

Basin Wide 2:;/'30‘55 /:'%h 101 | 969 | 742 | 761 | 95 | 92 ”j' 76.1
Summary et Violations | 11 10 7 3 4 5 12 7

Source: California Air Resources Board

State 24-Hour Ambient Air Quality Standard for PM10: 50 [g/m®
Federal 24-Hour Ambient Air Quality Standard for PM10: 150 [ig/m®
NA = PM10 data is not available for these years at these sites.

Source: Ex. 1A, p. 4.1-2.
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Ambient Ozone

Ozone is not directly emitted from stationary or mobile sources; rather it is
formed as the result of chemical reactions in the atmosphere between directly
emitted air pollutants. NOx and POC’s react with oxygen in the presence of
sunlight to form ozone. Consequently, peak ozone levels are seen during the
summer months, when there is the most sunlight. The state ozone standard has
been exceeded on a few days each year (up to 20) in San Jose during the last 10
years. During most years, there have been less than five days when the state
ozone standard was exceeded. There have been only three exceedances of the
federal ozone standard in San Jose during the last twelve years: in 1989, 1995,
and 1998. In general, ozone levels in the San Jose area have been relatively
constant over the last 10 years, despite the tremendous growth in the area.
Collected air quality data indicates that ambient ozone is a regional pollutant and
that violations occur primarily during the period of May through October. (Exs. 1,
p. 4.1-9; 4B, p.4.)

In the Bay Area Air Basin, the maximum ambient ozone levels generally increase
from west to east since the air coming onshore from the Pacific is generally
clean. As air flows over regions of human activity, it accumulates pollutants. As
the pollutants warm up, the chemical reactions that generate ozone accelerate
and the ambient ozone levels increase. This atmospheric chemistry takes time
to proceed however, so the secondary ozone impact from NOx and POC
emissions is generally miles down wind, to the south and east in the Bay Area Air
Basin. This pattern can be seen in the ozone data presented: note that the
highest one-hour average and particularly the annual number of state AAQS
violations increases from northwest to southeast. (Ex. 1, p. 4.1-9; see Table 5

below.)*

8 CO results from inefficient combustion, principally from motor vehicles and other mobile
sources of air pollution. Industrial sources typically contribute less than 10 percent of ambient CO
levels. There have been no violations of state or federal CO standards measured in San Jose
since 1991. NO2 is formed primarily in the air from reactions between nitric oxides and oxygen or
ozone. Likewise, there have been no violations of state or federal nitrogen dioxide standards
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AIR QUALITY Table 5
Maximum Concentration of O3 (Ozone) and
Number of Days in which the State Ozone Standard was Violated

Station Ozone 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000
Marin County EL%TES?JS%E 0.080 | 0.089 | 0.088 | 0.105 | 0.106 | 0.074 | 0.102 | 0.071
Summary State Violations 0 0 0 2 1 0 2 0

SF County EL%TES?JS%E 0.080 | 0.055 | 0.088 | 0.071 | 0.068 | 0.053 | 0.079 | 0.058
Summary State Violations 0 0 0 0 0 0 0 0

Alameda Highest 1 hour | 15 | 429 | 0.155 | 0.138 | 0.114 | 0.146 | 0.146 | 0.137
County Average (ppm)
Summary State Violations 8 7 21 23 6 22 15 5
Contra Costa | Highest 1 hour | 5 134 | 499 | 0152 | 0.137 | 0.108 | 0.147 | 0.156 | 0.138
County Average (ppm)
Summary State Violations 10 6 12 15 4 16 8 2
Santa Clara Highest 1 hour | 195 | 430 | 0.145 | 0.129 | 0.114 | 0.147 | 0.125 | 0.113
County Average (ppm)
Summary State Violations | 14 8 22 | 24 3 22 | 12 4
. Highest 1 hour 1 141 5401 | 013 | 0121 | 0.095 | 0.135 | 0.105 | NA
Gilroy Average (ppm)
State Violations 6 3 10 15 1 10 3 NA
Highest 1 hour 1 15 | 448 | 0.141 | 0.129 | 0.097 | 0.133 | 0.117 | 0.080
Los Gatos Average (ppm)
State Violations 8 2 13 10 1 5 4 0
o Highest 1 hour 1 141 5084 | 0.116 | 0.106 | 0.114 | 0.097 | 0.114 | NA
Mountain View Average (ppm)
State Violations 2 0 2 3 1 2 7 NA
San Jose Highest 1 hour | 5 14 | 5112 | 0134 | 011 | 0.094 | 0.147 | 0.109 | 0.073
4" Street Average (ppm)
State Violations 3 2 14 5 0 4 3 0
San Jose :\'/%?2321(;‘5;3 0.11 | 0.116 | 0.145 | 0.118 | 0.095 | 0.129 | 0.116 | 0.096
Piedmont Road g+ Violations 5 3 15 5 1 5 2 1
. Highest 1 hour |\ A | 043 | 0.128 | 0.115 | 0.091 | 0.144 | 0.125 | 0.113
San Martin Average (ppm)
State Violations NA 5 14 18 0 15 7 4
Basin Wide EL%TES?JS%E 0.130 | 0.130 | 0.155 | 0.138 | 0.114 | 0.147 | 0.156 | 0.152
Summary State Violations 19 13 28 34 8 29 20 12

Source: California Air Resources Board

State 1 hour Ambient Air Quality Standard for Ozone: 0.09 ppm (180 [Ig/m°)
Federal 1 hour Ambient Air Quality Standard for Ozone: 0.12 ppm (235 [ig/m°)
NA = Ozone data is not available for these years at these sites.

Source: (Ex. 1A, p. 4.1-3.)

measured in San Jose during the last twelve years. SOz2 is produced when any sulfur-containing
fuel is burned. It is also emitted by chemical plants that treat or refine sulfur or sulfur-containing
compounds. Natural gas contains negligible amounts of sulfur. Sulfur dioxide levels are not
measured in San Jose because there are no significant sources of this pollutant in the area.
Sulfur dioxide levels measured at the nearest monitor, in San Francisco, have been well below
state and federal air quality standards during the last 12 years. (Ex. 4B, p. 4.)
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4. Modeling Approach

While emissions are the actual mass of pollutants emitted from the project,

the impacts are the maximum concentration of pollutants from the project to

which people may be exposed. Impacts are calculated using air quality

computer modeling programs. In this process, Staff:

Reviews and verifies the vendor data from the manufacturer of the
generation equipment;

Compiles operating data from similar projects;

Reviews the best available control technology (BACT) available to
the facility;*

Determines emissions parameters from the power plant that include
the temperature and the velocity of the emissions;

Compiles hourly meteorological data from at least three years,
which include wind direction, wind speed, and temperature;*

Uses computer input data to produce a “worst-case impacts”
scenario;

Determines power plant impacts by measuring worst-case impacts
data against AAQS;

Determines the worst-case impacts from introduction of the facility
by adding emissions created by the power plant to background data
for the region in question; and

Determines the appropriate mitigation to ameliorate the impacts
created from introduction of the facility. (3/11/02 RT 178:8-180-25.)

When emissions are expelled at a high temperature and velocity through a

relatively tall stack, the pollutants will be significantly diluted by the time they

reach ground level. In contrast, the impacts from a source emitting at ground

direction.

*9 BACT is governed by law and set by the state or federal enforcement agency, which in this
case is BAAQMD. (3/11/02 RT 178:24-179-3.)

% BAAQMD collects specific local meteorological data at the Alviso Sewage Treatment Plant
monitoring station located just northwest of the project site. Applicant proposed and BAAQMD
accepted use of data sets from 1995 through 1999. These data sets include hourly
measurements of ambient temperature, Pasquill air stability class, and wind speed and wind
Monthly wind roses, which are graphical representations showing wind speeds and
directions based on the collected data from all four years, are shown in Appendix A. The local
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level (such as a car or lawnmower) can be much higher although the
emissions are clearly lower, because little dilution occurs between emission
and impact. Thus, emissions from the LECEF are analyzed with air
dispersion models to determine the impacts at ground level. (Ex. 1, p. 4.1-
16.)

Applicant performed an air dispersion modeling analysis to evaluate the
potential impacts on the existing ambient air pollutant levels, during both
construction and operation. An air dispersion modeling analysis usually starts
with a conservative screening level analysis. Screening models use very
conservative assumptions and meteorological conditions, which may or may
not actually occur in the area. The impacts calculated by screening models,
therefore, can be significantly higher than the actual or expected impacts. If
the screening level modeling predicts significant impacts, a refined modeling
analysis is performed. A major difference between the screening modeling
and the refined modeling is that hour-by-hour meteorological data collected
near the project site is used for the refined analysis. Applicant applied the
Industrial Source Complex Short-Term model, Version 3, known as the
ISCST3 model, for the refined modeling analysis. This is a generally

accepted model for this type of project. (Ex. 1, p. 4.1-16/17.)
5. Construction Impacts

The LECEF will include four 48.7 MW General Electric LM6000PC Sprint
combustion gas turbines, and a two cell mechanical draft evaporative cooling
tower. In addition, major ancillary facilities will include a 368-bhp diesel fire
pump and a 600 kW natural gas emergency generator. Offsite linear facilities
include a natural gas pipe line, a process water pipeline and transmission
lines. (Ex. 1, p.4.1-12))

winds blow almost solely from the northwest during the spring, summer and fall seasons but shift
in the winter to blow mostly from the southeast. (Ex. 1, p. 4.4-4.)
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Construction work consists of three major areas of activity: 1) the
civil/structural construction 2) the mechanical construction, and 3) the
electrical construction. The greatest emissions during construction are
generated from the civil/structural activity, where work such as grading, site
preparation, foundations, underground utility installation and building erection
occur. These types of activities require the use of large earth moving
equipment, which generate considerable combustion and fugitive dust

emissions. (Ex. 1, p.4.1-12.)

The mechanical construction includes the installation of the heavy equipment,
such as the combustion and steam turbines, the heat recovery steam
generators, condenser, pumps, piping and valves. Although not a large
fugitive dust generation activity, the use of large cranes to install such
equipment generates significantly more emissions than other construction

equipment onsite.

Finally, the electrical equipment installation occurs involving such items as
transformers, switching gear, instrumentation and wiring, and is a relatively
small source of emissions in comparison to the early construction activities.
(Ex. 1, p. 4.1-12))

Applicant performed a refined air dispersion modeling analyses of the
potential construction impacts at the project site using the same ISCST3
computer model and meteorological data from 1995 through 1999 used to
model steady state impacts. The analyses included fugitive dust generated
from the construction activity and combustion emissions from the equipment.
The one-hour NO2 impact was calculated using the Ozone Limiting Method
(OLM).*

*" The USEPA (Appendix W of 40 CFR Part 51) and CARB recommend the use of OLM as a
second level screening analysis for the determination of NO, impacts. This method assumes that
the conversion rate of NO to NO, is limited by the amount of ozone (O3) present in the
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The modeled SO2, CO, NO2, and PM10 worst case impacts for an expedited

construction schedule (two 10-hour construction shifts) in comparison to the

state and federal AAQS are presented below in Table 7.

AIR QUALITY Table 7
Maximum Construction Impacts (ug/m°)
Averagin I:\nﬂoggtle%gr Total Impact State Federal
POLLUTANT Tim% 9 Exge dited Background fgr Expedi.ted AAQS AAQS
Construction onstruction
NO, 1 hour 2291 241 470 470 --
Annual 2.8 49 52 -- 100
24 hour 37.0 114 151 50 150
Ann Geo.
PM1o Mean 7.2 25.4 33 30
Annual 7.2 28.7 36 50
Arithmetic
co 1 hour 61.2 12,375 12,436 23,000 | 40,000
8 hour 42.1 6,978 7,068 10,000 10,000
1 hour 7.1 94 101 650 --
SO, 24 hour 1.8 18.4 20 105 18%
Annual 0.11 5.3 5 80 6%
Source: (Ex. 1, p. 4.1-6;1G, p.23.)

Based

upon

its modeling analysis,

the Staff concluded that with full

implementation of all proposed construction Conditions of Certification, SO2 and
CO emissions during construction would not cause a significant impact. (Ex. 1G,
p. 2.) See Conditions AQ-SC1 - AQ-SC5

For NO2, the modeling analysis shows that the 1-hour average NO2 impact is
very close to the state AAQS. The analysis also shows that both the 24-hour
PM10 and annual PM10 expedited construction impacts when using the highest

measured background levels during the last seven years, may:

atmosphere. This assumption is because O3 reacts rapidly with NO forming NO, and molecular
oxygen. (Ex. 1, p.4.1-17.)
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e contribute to an existing violation of the state 24-hour average PM10
AAQS; and

e cause a new violation of both the state annual and the federal 24-hour
average PM10 AAQS. (Ex. 1G. p. 2.)

Seasonal Variation of Background PM10

Elevated ambient PM10 tends to be a seasonal problem. In general, the ambient
PM10 levels tend to be much lower in the summer than in the winter. For this
reason, and because of the short duration (approximately four months) of the
proposed expedited construction schedule, if the entire construction project were
to be completed during the summer months, then the background 24-hour
average PM10 level assumed (114 pg/m3) could be excessively conservative.
The combined monthly maximum and the range of minimum ambient PM10
levels for January 1995 through June 2001 from the 4th Street monitoring station
in San Jose (about 7 miles south south-east of the project site) and the Tully
Road monitoring station (about 13 miles south southeast of the project site) are

presented below in Figure 1.
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AIR QUALITY Figure 1
Monthly Maximum & Minimum Ambient 24-hour Average PM10 Levels
4" Street & Tully Road (San Jose)
January 1995-June 2001
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Source: (Ex. 1G, p. 3.)
Effectiveness Construction Mitigation

The estimated control efficiency for various construction mitigation measures are

listed below in Table 8.°

*2 The measures are based on an analysis of Best Available Control Measures (BACM) prepared
by the San Joaquin Valley Air Pollution Control District staff in October 2001. (Ex. 1G, p. 4)
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AIR QUALITY Table 8

Construction Mitigation Estimated Control Efficiency *

Source Control Method Percent Efficiency
Truck Load Covers 95
Construction, Demolition | Pave Roads 90
and Earthmoving Chemical Dust Suppressant 60
Periodic Watering 50
Plant vegetation completely 99
Windblown Dust covering disturbed surface
Chemical Dust Suppressant 75-80
. Wind Fences 60-80
Bulk Materials Wet Suppression 56-81
Paving 99
Unpaved Roads & Chemical Dust Suppressant 75
Parking Lost Gravel : 60
Reduce Traffic by 50% 50
Set Speed Limits 37
Truck Load Covers 95
Wheel Washers 75
Carryout to Paved Roads | Paved Access Aprons 60
Street Sweeping & 45
Other Road Cleanup
Re-vegetation, = Chemical
Disturbed Open Areas & | Dust Suppressants & Wind 70
Vacant Lands Fences
Plant Trees as Windbreak 8

Source: (Ex. 1G, p. 5.)

The effectiveness of the proposed construction mitigation is measured as a

percentage of the uncontrolled emissions that are avoided. This effectiveness

can vary widely due to the number of influencing factors. Some of these factors

include ambient conditions (temperature, wind & humidity), size & weight of

vehicles, vehicle speed, number of vehicles and soil parameters (chemical

composition, particle size distribution, organic components, etc.) The frequency

of construction activities (disturbance of stabilized surfaces) and day to day

aggressiveness of mitigation efforts (application of water or dust suppressants,

** H.R. Guerra, J.R. Nazareno, T. Le & J. Barba; San Joaquin Valley Unified Air Pollution Control
District; Final Draft Staff Report: BACM Amendments to Regulation VIII (Fugitive PM10
Prohibitions), Table 1; October 31, 2001

108




street sweeping to remove carryout from paved roads, etc.) are further sources of
uncertainty. (Ex. 1G, p. 5.) Staff provided testimony that enhanced PM10
emissions due to the expedited construction schedule would be mitigated by
measures included in Conditions AQ-SC1 through AQ-SC5 to reduce potential
construction impacts to insignificant levels. (5/20/02 RT 101-118.)

In particular, AQ-SC-5 requires implementation of a Construction Monitoring
Demonstration Program to measure PM10 emissions during excavation,
earthmoving and grading activities. Although Applicant indicated concern that
such monitoring has not been previously required in other AFC proceedings, we
believe that the extraordinary circumstances of the expedited 24-hour

construction schedule warrant imposition of this requirement.
6. Operational Impacts

The combustion turbines will be equipped with water injection to minimize NOx
generation and the CTG exhaust will also be treated by a selective catalytic
reduction (SCR) system before release to the atmosphere. SCR refers to a
process that chemically reduces NOx to elemental nitrogen and water vapor by
injecting ammonia into the flue gas stream in the presence of a catalyst and
excess oxygen. The process is termed “selective” because the ammonia

preferentially reacts with NOx rather than oxygen. (Ex. 1, p. 4.1-13.)

The catalyst material most commonly used is titanium dioxide, but materials such
as vanadium pentoxide, zeolite, or noble metals are also used. Newer catalysts
(versus the older alumina-based catalysts) are more resistant to fuel sulfur
fouling at temperatures below 770° F (EPRI 1990). Regardless of the type of
catalyst used, efficient conversion of NOx to nitrogen and water vapor requires
uniform mixing of ammonia into the exhaust gas stream and a catalyst surface
area large enough to ensure sufficient time for the reaction to take place. POC
and carbon monoxide (CO) will be controlled at the CTG combustor and by an
oxidation catalyst. An oxidation catalyst system chemically reacts organic

compounds and CO with excess oxygen to form nontoxic carbon dioxide and
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water. Unlike the SCR system for reducing NOx, an oxidation catalyst does not

require any additional chemicals. (Ex. 1, p. 4.1-13.)

S0O2 and PM10 formation are limited by exclusive use of an inherently clean fuel,
natural gas. Natural gas contains very little noncombustible gas or solid residue
and is thus a relatively clean-burning fuel. Natural gas does contain very small
amounts of a sulfur-based scenting compound known as mercaptan, which when
combusted, results in sulfur dioxide emissions. However, in comparison to other
fuels used in modern thermal power plants, such as fuel oil or coal, the sulfur
dioxide emissions from the combustion of natural gas are very low. A fuel sulfur
content limit of 0.25 grains per 100 scf will be applied to the project and is
assumed for the SO2 emissions calculations. Like SO2, the emissions of PM10
from natural gas combustion are also very low compared to the combustion of

fuel oil or coal. (Ex. 1, p. 4.1-14.)

The FDOC permits the project to operate continuously (8760 hours per year).
The CTGs will burn only pipeline natural gas; there are no provisions for an
alternative back-up fuel. The criteria air pollutant emissions during short periods

of time (approximately one hour or less) are shown below in Table 8.

During startup, combustion temperatures and pressures change rapidly, resulting
in less efficient combustion and higher emissions. In addition, flue-gas controls
(the catalysts discussed above) operate most efficiently when the turbine
operates at or near full-load temperatures.** The unusually low NOx and POC
emissions during start up shown here are due to the relatively fast start (~15
minutes) of the LM6000 model turbine. Since the transient period is minimized,
the emissions rates are more quickly brought to steady state rates. The control

technologies are also more quickly brought to full operation, thus further

** In general, higher emissions of NO,, POC and CO will occur during the start up and shut down
of large CTGs because the turbine combustors are designed for maximum efficiency during full
load, steady state operation. (Ex. 1, p. 4.1-14.)
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minimizing emissions. The “4-Turbine, worst-case” hourly emissions rate is

based on the higher of two profiles listed. This corresponds to steady-state
operation for NOx & POC, startup for CO and the emissions for PM10 and SO2

are essentially equal in the two scenarios. Both the Emergency Generator and

the Diesel Fire Pump Engine are intended for emergency use only, however both

need to be tested weekly for approximately one hour to ensure readiness.

AIR QUALITY Table 9

Individual Equipment Maximum Short-Term Emissions
(pounds per hour [lb/hr])

OPERATIONAL PROFILE NOy | POC | PMy | CO | SO,
1 CTG Startup 7.7 | 068 | 2.5 7.7 | 0.33
1 CTG Steady State, 100% load 855|118 | 25 | 416 | 0.33
4 Turbines, worst case 3420 4.72 | 10.0 | 30.8 | 1.32
Cooling Tower - - 0.09 - -

Emergency Generator 1.77 | 14 | 0.28 | 3.0 |0.005
Diesel Fire Pump Engine 3.44 | 010 | 0.06 | 0.18 | 0.10
TOTAL MAXIMUM SHORT-TERM EMISSIONS 37.64| 6.1 10.4 | 33.8 | 1.42

equipment concurrently.

Note: The applicant has committed to not testing the Emergency Generator and the Diesel Fire Pump
on the same day, thus the total value includes only the higher of the two for each pollutant. The
applicant will further be prohibited by condition of certification from testing the two pieces of

Source: (Ex. 1A, p. 4.1-4.)

Maximum daily emissions rates for NOX,

and are presented below Table 10.
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AIR QUALITY Table 10
Project Maximum Daily Emissions

pounds per day [Ib/day])

NOy POC PMyo CcO SO,
Four CTGs 820.8 113.28 240.0 413.52 31.68
Cooling Tower - - 2.16 - -
Emergency Generator * 1.77 14 0.28 3.0 0.005
Diesel Fire Pump Engine * 3.44 0.10 0.06 0.18 0.10
Total Maximum Daily Emissions * 824.2 114.7 242 .4 416.5 31.78
* The applicant will be prohibited by condition of certification from testing the Emergency Generator and
Diesel Fire Pump Engine on the same day.

Source: (Ex. 1A, p. 4.1-4.)

For CO, one start-up for each turbine was assumed with the remainder of
operation at steady state. The Applicant has committed to not testing the
Emergency Generator and the Diesel Fire Pump on the same day; thus the total
value includes only the higher of the two for each pollutant. The Applicant is
further prohibited from testing the two pieces of equipment on the same day.
(See Condition AQ-40.)

POC, PM10, and SO2 are produced in proportion to fuel consumption; thus
worst-case scenarios of year-round full-load operation are presented. To
account for both testing and emergency use, one hundred hours per year of
operation for both the diesel fire pump engine and emergency generator are also
included. BAAQMD imposed the following maximum annual emissions:

o NOx--a 2.5 ppm NOXx limit; and

. CO--a 5.0 ppm annual CO limit. %

* The yearly limits are as opposed to the short-term 5.0-ppm NO, and 6.0-ppm CO limits used in
the hourly and daily calculations. BAAQMD indicated that to reach such low levels might require
Applicant to reduce the operating time to less then the assumed 8760 hrs/year. (Ex. 1, p. 4.1-6.)
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The proposed maximum annual emissions limits are summarized in the following
Table 10. (Ex. 1, p. 4.1-16.)

Ammonia Emissions

To control NOx emissions, agueous ammonia will be injected into the flue gas
stream as part of the SCR system. Not all of this ammonia mixes in the flue
gases to reduce NOx; some ammonia passes through the SCR and is emitted
unaltered from the stacks. These ammonia emissions are known as ammonia
slip. The Applicant proposed (and the BAAQMD agreed) an ammonia slip no
greater than 10 ppm. On a daily basis, ammonia slip of 10 ppmv from all four
turbines combined will yield approximately 600 pounds total emitted to the
atmosphere. It should be noted that ammonia slip of 10 ppm usually only occurs
after significant degradation of the SCR catalyst, usually five years or more after
commencing operations. At that point, the SCR catalysts are removed and
replaced with new catalysts. During most of the operational life of the SCR
system, ammonia slip emissions would be significantly less, in the 1 to 5 ppm
ranges. (Ex. 1, p.4.1-16.)

AIR QUALITY Table 11
Project Maximum Annual Emissions
(tons per year [ton/year])

Operational Profile NOy POC PMjo CcO SO,
Four Turbines 74.9 20.8 43.8 75.47 5.8
Cooling Tower - - 0.394 - -
Emergency Generator (100 0.0002
0.09 0.07 0.014 0.15
hours/year) 3

Diesel Fire Pump Engine (100
0.17 0.005 | 0.003 | 0.009 | 0.005
hours/year)

Total Maximum Annual Emissions 75.2 20.9 44 .2 75.63 58

Source: (Ex. 1, p.4.1-16.)
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Initial Commissioning

As a new power generation facility, LECEF must go through an initial firing and
commissioning phase before going fully on line. During this period, emissions
may exceed permitted levels due to startups, shutdowns, extended periods of
low-load operation and periods of time when the low-NOx burners and SCR
systems are fine tuned for optimum performance. Five stages of turbine
commissioning were identified for the LECEF as follows:

e Full-Speed, No-Load Tests;
Part-Load Tests;
Full-Load, No SCR-Operation Tests;
Full-Load, Partial SCR-Operation Tests; and

Full-Load, Full SCR-Operation Tests. (Ex. 1, p. 4.1-18.)

Applicant assumed that only two of the turbines would be undergoing testing at
any one time and applied conservative screening level modeling to each
scenario. The worst case screening level impact predicted for both NOx and CO
are well below the most limiting AAQS and are presented below in Table 12.
Since the most conservative level of modeling shows no potential violation of

AAQS, no refined modeling was performed on the initial commissioning activities.

AIR QUALITY Table 12
Maximum Screening Level Impacts from Initial Commissioning

(ng/m’)
Averaging | Modeled Total Limiting Percent of
POLLUTANT . Background
Time Impact Impact | Standard | Standard
NO2 1 hour 41 241 282 470 60%
CO 1 hour 35 12,375 12,410 23,000 54%
Source: (Ex. 1, p. 4.1-18.)

While the construction and commissioning impacts are both relatively short-lived,

operation impacts will continue throughout the life of the facility, and are thus
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subjected to a more refined level of analysis. The following sections discuss the
air quality impacts of LECEF operation under fumigation meteorological

conditions, during combustion turbine startup and during steady-state operations.
Fumigation Impacts

Surface air is usually very stable during the early morning hours before sunrise.
During such meteorological conditions, emissions from elevated stacks rise
through this stable layer and are dispersed and diluted. As the sun rises, the air
at ground level is heated resulting in turbulent vertical mixing (both rising and
sinking) of air within a few hundred feet of the ground. Emissions from a stack
that enters this turbulent layer of air will also be vertically mixed, bringing some of
those emissions down to ground level before significant dispersion occurs and
possibly causing abnormally high impacts. As the sun continues to heat the
ground, this vertical mixing layer becomes thicker, and the emissions plume
becomes better dispersed. The early morning air pollution event, called

fumigation, usually lasts approximately 30 to 90 minutes. (Ex. 1, p. 4.1-18/19.)

Applicant applied USEPA approved SCREEN3 modeling for the calculation of
fumigation impacts with a conservative shore line assumption. The worst-case
one-hour emissions levels for each pollutant identified in AIR QUALITY Table 8
were assumed. Since fumigation impacts will not typically occur for more than a
one-hour period, only the impacts on the one-hour standards are shown. The
results of the modeling analysis show that fumigation impacts will not violate any
of the one-hour standards; the highest modeled fumigation impacts in
comparison with the one-hour NO2, SO2 and CO standards are shown below in
Table 13.
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AIR QUALITY Table 13
CTG Fumigation Modeling
Maximum One hour Impacts (ug/m®)

Modeled Total Limiting Percent of
POLLUTANT Impact Background Impact | Standard | Standard
NO2 10.5 241 2515 470 54%
cO 7.7 12375 12382.7 | 23,000 54%
S0O2 0.4 94 94.4 655 14%

Source: (Ex. 1, p.4.1-19.)

Refined Modeling Analysis

Applicant provided a refined modeling analysis, using the ISCST3 model to
quantify the potential impacts of the LECEF during both steady state operation
and startup conditions. During worst-case normal operations, the facility will not
cause a surface level violation of any ambient air quality standards, though it will
contribute to the existing PM10 problem. In this case, the maximum impacts
were dominated by the diesel fire pump engine’s weekly testing. The high-
modeled NO2 impacts from the pump engine are because the diesel engine
emits at such a low stack height that minimal dilution occurs before the emissions
reach the ground, very near the project site. Note also that this analysis
conservatively assumes the highest single one-hour ambient NOx level (241
ug/m3) from the past eight years as a background to which all project impacts
are added to determine the final level of impact. Because such a high
background level is extremely unlikely to occur at the same location as the
maximum impacts from the project, these modeled conditions are considered
worst case. The worst-case (maximum) results of this modeling analysis are

shown below in Table 14.
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AIR QUALITY Table 14

LECEF Refined Modeling Maximum Impacts (ug/m3)

Averagin Modeled Total Limitin Percent of
POLLUTANT Timge ) Impact Background Impact Standa?d Standard
1 hour 13.4* 241 2544 470 54%
NO2 1 hour 225.2* 241 466.2 470 99%
Annual 0.18 49 49.18 100 49%
24 hour 1.32 114 115.32 50 231%
PM10 | Annual Geo. | 45, 25.4 25.524 30 85%
Mean
co 1 hour 246 12375 12621 23,000 55%
8 hour 5.39 6983 6988.4 10,000 70%
1 hour 17.7 94 111.7 655 17%
S0O2 24 hour 0.08 18.4 18.48 105 18%
Annual 0.01 5.3 5.31 80 7%

* The worst case 1-hour NO2 impacts are dominated by the emissions from the diesel fire
pump engine during the weekly test. The maximum 1 hour NOx impact of the project
turbines alone will be 13.4 ug/m?®.

Source:

(Ex. 1, p. 4.1-20.)

Since emissions from the LECEF do not cause a violation of any NO2, CO or
S0O2 ambient air quality standards under such conservative assumptions, Staff
found that the project impacts for those pollutants are insignificant. However, all
project emissions of PM10 are contributing to the existing PM10 problem in the

Bay Area, and thus are considered significant. (Ex. 1, p. 4.1-20.)
Secondary Pollutant Impacts

Gaseous emissions of NOx, SO2, POC and ammonia can contribute to the
formation of secondary pollutants, ozone and PM10. There are air-dispersion
models that can be used to quantify ozone impacts, but they are used for
regional planning efforts where hundreds or even thousands of sources are input
into the modeling to determine ozone impacts. There are no regulatory agency
models approved for assessing single-source ozone impacts. However, because
of the known relationship of NOx and POC emissions to ozone formation, it can

be said that the emissions of NOx and POC from the project do have the

117



potential (if left unmitigated) to contribute to higher ozone levels in the region.
(Ex. 1, p. 4.1-20.)

There is a known relationship between emissions of ammonia, NOx and SO2
and the formation of ammonium nitrate and sulfate based PM10. Whether the
ammonia, NOx and SO2 impacts are significant depends on the likelihood of
ambient PM10 violations. The Bay Area Air Basin currently experiences
violations of the state AAQS and is classified as a non-attainment area for the
state PM10 AAQS. Staff found that both the primary and secondary PM10
emissions from the project to be a significant cumulative contribution to an

existing problem. (Ex. 1, p. 4.1-20.)
Visibility Impacts

A visibility analysis of gaseous emissions is required under the Federal PSD
permitting program. The LECEF project is not subject to PSD permitting,
because it does not trigger the emission limits for such a review, so no visibility
analysis was completed. Class | areas nearest the LECEF are the Point Reyes
National Seashore and the Pinnacles National Monument. Due to the distance to
Class | areas and the fact that the LECEF is not a major stationary source,

visibility impacts on Class 1 areas are considered insignificant. (Ex. 1, p. 4.1-21.)
7. Emission Offsets

Applicant must provide emission offsets, in the form of banked Emission
Reduction Credits (ERC), for emissions increases of NOx and POC'’s.
(BAAQMD Regulation 2-2-302) projected emissions of PM10 and SO2 are below
the district’s thresholds for requiring offsets. For facilities emitting more then 50
tons/year of NOx, the district requires a trading ratio of 1.15:1 (i.e. for every one
ton of NOx emissions from the facility, 1.15 tons of NOx ERCs must be
provided). POC credits may be used in place of NOx credits on a 1:1 basis as
either pollutant is considered a precursor pollutant to the formation of ozone.
(BAAQMD Regulation 2-2-302.2.) For facilities emitting between 15 and 50
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tons/year of POC, BAAQMD requires a trading ratio of 1:1. A summary of the
LECEF offset liability is presented below in Table 15.

AIR QUALITY Table 15
Emissions Offsets Liability (tons/year)

Pollutant Emissions Offset Ratio POC Offsets
(tons/year) Proposed
NO, 75.4 1.15:1.0 86.7
POC 20.9 1.0:1.0 20.9
Total POC Emission Reduction Credits Proposed 107.6

Source:

(Ex. 1, p. 4.1-25.)

Applicant is currently in possession of sufficient POC ERC certificates to fully

satisfy these conditions. These certificates’ numbers, the location of the sources

they were derived from, and the amount of emissions reductions they represent

are presented below in Table 16.

AIR QUALITY Table 16
(Emission Reduction Credits)

ERC , . Date POC
Number Source Location (City) Banked Source Type Current Owner (tpy)
#751 | Quebecor (San Jose) 6/99 Printing Calpine 53.3
#752 | Quebecor (San Jose) 6/99 Printing Calpine 25.1
#573 | LSI (Milpitas) 9/98 | Semiconductor fab LSI Logic 15.9
#e2g |OWens Brockway| 6199 | Glass Furnace Owens | 4 g
(Antioch) Brockway
Owens Brockway Owens
#605 (Oakland) 1/95 Glass Plant Brockway 0.4
#287 | Philips (Sunnyvale) 8/93 | Semiconductor fab | . Mips 26

Semiconductor
#288 | Philips (Sunnyvale) 7/93 | Semiconductor fab | . Mlips 9.0
Semiconductor
#393 |Disk Systems (Sunnyvale)| 7/94 Solvents Anacomp Inc. | 7.1
Total POC Emissions Reduction Credits Identified | 124.2
Source: (Ex. 1, p. 4.1-26.)

Staff concluded that:
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Emissions offsets as proposed will fully mitigate the POC emissions
from the project; and

CO emissions impacts from the project do not cause a violation of any
CO AAQS. (Ex. 1, p. 4.1-6; see Table 13 above.)

8. Emission Controls

Proposed emission controls will limit NOx emissions to 5 ppmvd on a three-hour
average, which the BAAQMD has found to be BACT for this type of facility. The

selected SCR system will further limit the NOx emissions to 2.5 ppmvd on a

rolling 12-month average, which is consistent with the quantity of secured LECEF

ERC’s.

Applicant provided documentation to Staff that verified that the SCR

system is going to be designed to meet a NOx concentration of 2.5 ppm.

Applicant’s proposed control levels in comparison to the BAAQMD and CARB

recommended BACT levels are presented below in Table 17.

AIR QUALITY Table 17
Comparison of Proposed Mitigation Levels (@ 15 Percent O2)

o : o CARB
Emissions Applicant District Proposed
Source Pollutant Proposed BACT BACT * RecommeP*ded
BACT
5.0 ppmvd,
CTG NO, 3 hr  rolling | 20 PPmvd, 5 ppmvd,
3 hrrolling average | 3 hr rolling average
average
2.5 ppmvd,
CTG NO, 12 month rolling | - -
avg.
2.0 ppmvd,
CTG POC |3 hr  rolling | 20 PPMVA, 2.0 ppmvd,
3 hrrolling average | 3 hr rolling average
average
Fuel sulfur Fuel sulfur Fuel sulfur
CTG PMio | (025 gr100 scf | <0.25 gr/100 sef | <1 gr/100 scf
Cooling PMi, | 0.0005% Drift . .
owers
CTG co 6.0 ppmvd, 6.0 ppmvd, 6.0 ppmvd,
3 hr average 3 hr average 3 hr average
Fuel Sulfur Fuel Sulfur Fuel Sulfur
CTG SO, <0.25 gr/100 scf <0.25 gr/100 scf <1 gr/100 scf
* BAAQMD, “Preliminary Determination of Compliance Engineering Evaluation Application No.
3213, Los Esteros Critical Energy Facility, Plant #13289”, November 2001
** CARB, “Guidance for Power Plant Siting and Best Available Control Technology”, 1999

Source: (Ex. 1, p. 4.1-27.)
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Proposed controls for POC and CO would limit these emissions to 2.0 ppmvd
and 6.0 ppmvd, respectively. The BAAQMD has found that these levels meet
BACT and will sufficiently control these emissions from the project. The sole use
of natural gas fuel with a certified sulfur content not greater than 0.25 grains per
100 scf satisfies BACT requirements found by the BAAQMD for both PM10 and
SO2. Applicant’s use of drift eliminators with an efficiency of 0.0005 percent on
the proposed cooling tower represents the state-of-the-art of drift eliminator
design. This level of emissions control is thus considered adequate to minimize
potential PM10 emissions. The proposed cooling tower will produce a maximum
of 0.09 Ibs. per day of PM10 and is thus not subject to the district BACT
regulation. Nevertheless, considering the local PM10 issue, Staff has proposed
and we accept enforcement of the 0.0005 percent drift control level. (Ex. 1, p.
4.1-26/27; see Condition AQ-50.)

Staff has concluded that PM10 additions to the Bay Area Air Basin are a
significant impact requiring mitigation. (Exs. 1, p. 4.1-24; 1A, pp. 4.1-5-4.1-10.) *®
LECEF will add approximately 44.2 tons per year of PM10 resulting in a
maximum 24-hour average ground level ambient impact increase of 1.32 pg/ma3.
Because the air basin currently experiences violations of the state AAQS, and is
classified as non-attainment for that standard, this addition of PM10 would
contribute to existing violations. Accordingly Staff therefore refined Applicant’s
mitigation package to meet this concern. (Exs. 1, p. 4.1-28/29; 1A. pp. 4.1.5; see
Table 13 above.)

Specifically, Staff proposed several measures including the requirement that
Applicant provide emission reductions sufficient to mitigate PM10 emissions from
October through March. (See Exhibit 1-B.) We have incorporated these

%6 BAAQMD will not require Applicant to provide PM10 offsets because LECEF will emit less than
the District’s threshold set by rule of 100 tons per year. (Ex. 1, p. 4.1-24.)
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measures in Conditions AQ-SC4. The mitigation plan shall be developed from

the following sources:

(1)The Bay Area Air Quality Management District, Wood Stove Retrofit or
Replacement Program; (2) The Lower-Emission School Buses Program;
(3) Other mitigation measures approved by the CPM via written CEC Air
Quality Staff review; (4) The California Air Resources Board, Carl Moyer
Program; (5) Emission Reduction Credits banked with the Bay Area Air
Quality Management District and approved by the CPM via written CEC
Air Quality Staff review.

9. Cumulative Impacts

Applicant obtained an inventory from BAAQMD identifying all proposed facilities
within six miles of the LECEF site that have not yet commenced operations. The
inventory identified 33 projects, six of which had total emissions of any pollutant
in excess of five tons per year. Based upon this information, Staff concluded that
the maximum-modeled NO2 impacts are caused by emissions from other
proposed facilities, which will not be exacerbated by LECEF emissions and are
thus not significant. > The maximum-modeled cumulative impacts of these six
proposed sources combined with the LECEF are presented below in Table 18.
(Ex. 1, p. 4.1-21/22.)

" The total impact in this case is conservatively estimated to be the maximum modeled impact
plus the maximum existing background pollutant levels. The prepared cumulative modeling used
very conservative assumptions in an attempt to produce a worst case impact scenario and then to
examine the effects of emissions from LECEF. (Ex. 1, p. 4.1-21/22.)
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AIR QUALITY Table 18
Maximum Modeled Cumulative Impacts (ug/m3)

Averaging | Modeled Total Limitin Percent of
POLLUTANT Timge ) Impact Background Impact Standa?d Standard
NO2 1 hour 234.3* 241 475.3 470 101%
Annual 12.7 49 61.7 100 62%
1 hour 17.7 94 111.7 655 17%
S0O2 24 hour 1.6 18.4 20 105 19%
Annual 0.2 5.3 5.5 80 7%
co 1 hour 1905 12,375 14280 | 23,000 62%
8 hour 560 6,983 7543 10,000 75%
24 hour 1.4 114 115.4 50 231%
Annual
PM10 Geo. 0.4 25.4 25.8 30 86%
Mean

* The project contribution to the maximum combined impact is 0.0 ug/m*® while
the existing source contribution to the project’'s maximum impact is 0.2 pg/m?®.

Source: (Ex. 1, p.4.1-21.)

Commission Discussion

Compression of Applicant’s construction schedule results in an increase in PM10
concentration levels, in a worst-case scenario, of approximately 30-35% over
background levels. *® (3/11/02 RT 154:16-163:10; Ex. 4B, p. 9; see Table 7,
above.) Under this scenario, a new violation of the state and federal 24-hour

average PM10 AAQS levels are likely to occur. (Ex. 1G, p. 5.)

In addition, the projected NO2 impact equal to the state 1-hour AAQS requires a
more refined analysis. However, Staff concluded that Applicant has the ability to

modify the expedited construction schedule and refine the modeling analysis to

* Now, the 24-hour state standard for PM10 is 50-mcg/cubic meter. A triple shift (commensurate
with around the clock construction) would theoretically triple Applicant’'s modeled 24-hour
averaged construction impacts for PM10 of 13.2 ug/m3 to 39.6 pg/m3, which is approximately 80%
of the standard, and 30 to 35% over background levels on a worst case basis. (3/11/02 RT
156:3-157:16; see Table 7 above.)
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both reduce PM10 emissions and show compliance with NO2 standards. At the
May 20, 2002 Evidentiary Hearings. Applicant and Staff recommended
additional, more aggressive onsite mitigation measures. We have adopted these
measures as well as the onsite ambient air monitoring as agreed to by Applicant
and Staff. (Ex. 1G, p. 6; Joint Ex. 1; see Condition AQ-SC-1 & AQ-SC-5.) We
are persuaded that with adoption of these measures, air quality impacts are

minimized to a level of insignificance.

FINDINGS AND CONCLUSIONS

Based upon the weight of the evidence of record, we find and conclude as

follows:

1. Ambient Air Quality Standards (AAQS) have been established for six air
contaminants identified as criteria air pollutants, including Sulfur Dioxide
(SO2) Carbon Monoxide (CO), Carbon Dioxide (CO2), Ozone (O3), Nitrogen
Dioxide (NO2), and particulate matter less than 10 microns in diameter
(PM10).

2. The Bay Area Air Quality Management District (BAAQMD) is the air quality
regulatory agency for the area where the project site is located.

3. The LECEF project is not a major stationary subject to Prevention of
Significant Determination (PSD) permitting because it does not trigger the
emission limits for such a review.

4. The Bay Area air basin is a non-attainment area for both the state and federal
1-hour ozone standards and the state 24-hour PM10 standard, but in
attainment for all other criteria pollutants.

5. BAAQMD will permit to operate continuously (8760 hours per year).

6. Construction and operation of the LECEF will result in emission of criteria air
pollutants and their precursors.

7. The modeling used by Applicant, Staff, and the BAAQMD is appropriate and

adequately reflects the worst-case air quality conditions pertinent to the
LECEF project.

124



8. The BAAQMD issued a Final Determination of Compliance (FDOC) for the
LECEF project that determines the project will comply with all applicable
District rules.

9. Applicant has secured all required offsets to fully mitigate the project in
accordance with the BAAQMD’s rules on New Source Review (NSR).

10. Best Available Control Technology/Lowest Achievable Emission Rate
(BACT/LAER) for NOx is 5 ppmvd @ 15% O2, averaged over three hours.

11.BACT for CO and Precursor Organic Compounds (POC) is an emission
limitation of 2.0 ppmvd POC and 6.0 ppmvd CO @ 15% 02, averaged over
three hours.

12.The LECEF will use BACT as determined by the BAAQMD to control
emissions of NOx, CO, SO2, PM10, and Volatile Organic Compounds (VOC).

13.In the present circumstance, the BAAQMD does not require offsets for PM10
emissions. However, Staff and Applicant have agreed and we have imposed
additional mitigation measures for the monitoring and control of PM10
emissions at the project site.

14.Applicant has obtained, by direct transfers or legally enforceable option
contracts, Emission Reduction Credits (ERCs) sufficient to fully offset the
increased emissions of NOx, SO2, VOC, and PM10, due to project operation,
on an annual and a daily basis.

15.Applicant has carried its burden of proof to demonstrate that with
implementation of the Conditions of Certification specified below, the LECEF
will be constructed and operated in compliance with all applicable laws,
ordinances, regulations, and standards identified in the pertinent portion of
Appendix A of this Decision.

We therefore conclude that with implementation of the Conditions of Certification
below, the LECEF project will not create any significant direct, indirect, or
cumulative adverse air quality impacts; and will conform with all applicable LORS
relating to air quality as set forth in the pertinent portions of Appendix A of this

Decision.

CONDITIONS OF CERTIFICATION
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AQ-SC1 The project owner shall prepare a Fugitive Dust Mitigation Plan
(FDMP) that will specifically identify fugitive dust mitigation measures
that will be employed for the construction of the Los Esteros Critical
Energy Facility and related facilities. The CEC shall approve a Fugitive
Dust Mitigation Manager(s) (FDMM) who shall be onsite during all
construction activities until released by the CPM. The FDMM shall be
responsible for monitoring and enforcing the effectiveness of all
mitigation measures for construction as outlined in conditions of
certification AQ-SC1 and AQ-SC5. The owner/operator shall be
responsible for funding the costs of the FDMM, however, the FDMM
shall report to the CPM.

Construction mitigation measures that shall be addressed in the FDMP
include, but are not limited to, the following:

1. the identification of the employee parking area(s) and the surface
composition of those parking area(s);

the frequency of watering of unpaved roads and disturbed areas;
the application of chemical dust suppressants;

the use of gravel in high traffic areas;

the use of paved access aprons;

the use of posted speed limit signs;

N o o bk b

the use of wheel washing areas prior to large trucks leaving the
project site;

8. The methods that will be used to clean up mud and dirt that has
been tracked-out from the project site onto public roads;

9. The use of windbreaks at appropriate locations;

10.The suspension of all earth moving activities under windy
conditions; and

11.The use of on-site monitoring devices.

In monitoring the effectiveness of all mitigation measures included in the FDMP, the
FDMM shall take into account the following:

a) Onsite spot checks of soil moisture content at locations where soil
disturbance, n movement and/or storage is  occurring;

b) Visual observations of all construction activities; and

c) The results of measurements by portable PM10 instruments (as
described in AQ-SC5).
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The FDMM shall implement the following procedures for additional mitigation measures
if the FDMM determines that the existing mitigation measures are not resulting in
adequate mitigation:

e The FDMM shall direct more aggressive application of the existing
mitigation methods within fifteen (15) minutes of making such a
determination;

e The FDMM shall direct implementation of additional methods of
dust suppression if the step specified above fails to result in
adequate mitigation within thirty (30) minutes of the original
determination;

e The FDMM shall direct a temporary shutdown of the source of the
emissions if both steps specified above fail to result in adequate
mitigation within one (1) hour of the original determination. The
activity shall not restart until one (1) full hour after the shutdown.
The owner/operator may appeal a directive from the FDMM to
shutdown a source to the CPM, provided that the shutdown shall
remain in effect unless reversed by the CPM.

Verification: At least fifteen (15) days prior to site mobilization, the project owner shall
provide the CEC Compliance Project Manager (CPM) with a copy of the Fugitive Dust
Mitigation Plan (FDMP) for approval. Ground breaking shall not commence until the
project owner receives approval of the FDMP from the CPM.

AQ-SC2 the project owner shall mitigate, to the extent practical, construction
related emission impacts from off-road, diesel-fired construction equipment.
Available measures which may be used to mitigate construction impacts include
the following:

e Catalyzed Diesel Particulate Filters (CDPF);

e Ultra-Low-Sulfur Diesel fuel, with a sulfur content of 15 ppm or less
(ULSD);

e Diesel engines certified to EPA and CARB 1996 or newer off-road
equipment emission standards.

Additionally, the project owner shall restrict idle time, to the extent practical, to no
more than 10 minutes.

The use of each mitigation measure is to be determined in advance by a
Construction Mitigation Manager (CMM), who will be available at the project
site(s). The CMM must be approved by the CPM prior to the submission of any
reports.
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The CMM shall submit the following reports to the CPM for approval:

e Construction Mitigation Plan;
e Reports of Change and Mitigation Implementation;
e Reports of Emergency Termination of Mitigation, as necessary

Diesel Construction Equipment Mitigation Plan

The Construction Mitigation Plan shall be submitted to the CPM for approval prior
to rough grading on the project site, and must include the following:

1. A list of all diesel-fueled, off-road, stationary or portable construction-related
equipment to be used either on the project construction site or the
construction sites of the related linear facilities. Equipment used less than a
total of 10 consecutive days need not be included in this list.

2. Each piece of construction equipment listed under item (1) must demonstrate
compliance with the following mitigation requirements:

Engine Size (BHP) 1996 CARB or EPA | Required Mitigation
Certified Engine

<or=100 Yes or No ULSD
>100 Yes ULSD
>100 No ULSD and CDPF, if suitable

as determined by the CMM

3. If compliance cannot be demonstrated as specified under item (2), then the
project owner may appeal for relief to the CPM. However, the owner must
demonstrate that they have made a good faith effort to comply as specified
under item (2).

Report of Change and Mitigation Implementation

Following the initiation of construction activities, and if changes to mitigation
measures are necessary, the CMM shall submit a Report of Change and
Mitigation Implementation to the CPM for approval. This report must contain at a
minimum the cause of any deviation from the Construction Mitigation Plan, and
verification of any Construction Mitigation Plan measures that were implemented.
The following is acceptable proof of compliance, other methods of proof of
compliance must be approved by the CPM.

1. EPA or CARB 1996 off-road equipment emission standards:

a. A copy of the certificate from EPA or CARB.
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2. Purchase and use of ultra-low-sulfur fuel (15 ppm or less).

a. Receipt or other documentation indicating type and amount of fuel
purchased, from whom, where delivered and on what date; and

b. A copy of the text included in the contract agreement with all
contractors and sub-contractors for use of the ultra-low-sulfur fuel in
diesel burning construction equipment as identified in the
Construction Mitigation Plan.

3. Installation of CDPF:

a. The suitability of the use of CDPFs is to be determined by a
qualified LECEF mechanic or engineer who must submit a report to
the CPM for approval.

b. Installation is to be verified by a qualified LECEF mechanic or
engineer.

4. Construction equipment engine idle time:

a. A copy of the text included in the contract agreement with all
contractors and sub-contractors to keep engine idle time to 10
minutes or less to the extent practical.

Report of Emergency Termination of Mitigation

If a specific mitigation measure is determined to be detrimental to a piece of
construction equipment or is determined to be causing significant delays in the
construction schedule of the project or the associated linear facilities, the
mitigation measure may be terminated immediately. However, notification
containing an explanation for the cause of the termination must be sent to the
CPM for approval. All such causes are restricted to one of the following
justifications and must be identified in any Report of Emergency Termination of
Mitigation.

1. The measure is excessively reducing normal availability of the
construction equipment due to increased downtime for maintenance,
and/or power output due to an excessive increase in back pressure.

2. The measure is causing or is reasonably expected to cause significant
engine damage.

3. The measure is causing or is reasonably expected to cause a
significant risk to nearby workers or the public.
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4. Any other seriously detrimental cause which has approval by the CPM
prior to the change being implemented.

Verification: The project owner will submit to the CPM for approval the
qualifications of the CMM at least 15 days prior to the due date for the Diesel
Construction Equipment Mitigation Plan. The project owner will submit the Diesel
Construction Equipment Mitigation Plan to the CPM for approval 10 calendar
days prior to rough grading on the project site or start of construction on any
associated linear facilities. The project owner will submit the Report of Change
and Mitigation Implementation to the CPM for approval no later than 10 working
days following the use of the specific construction equipment on either the project
site or the associated linear facilities. The project owner will submit a Report of
Emergency Termination of Mitigation to the CPM for approval, as required, no
later than 10 working days following the termination of the identified mitigation
measure. The CPM will monitor the approval of all reports submitted by the
project owner in consultation with CARB, limiting the review time for any one
report to no more than 20 working days.

AQ-SC3 The project owner shall require as a condition of its construction
contracts that all contractors/subcontractors ensure that all heavy earthmoving
equipment, including but not limited to bulldozers, backhoes, compactors,
loaders, motor graders, trenchers, cranes, dump trucks and other heavy duty
construction related trucks, have been properly maintained and the engines
tuned to the engine manufacturer's specifications. The project owner shall
further require as a condition of its construction contracts, that all heavy
construction equipment shall not remain running at idle for more than five
minutes, to the extent practical.

Verification: The project owner shall submit to the CPM, via the Monthly
Compliance Report, a list of all heavy equipment used on site during that month
including the owner of that equipment responsible for its maintenance and a
letter from each owner indicating that the heavy equipment in question is properly
maintained and tuned to manufacturer's specifications. The project owner shall
maintain construction contracts on-site for six months following the start of
commercial operation.

AQ-SC4 The project owner shall provide emission reductions sufficient to
mitigate the project PM10 emissions of 44,238 Ibs/year from October through
March. This mitigation shall preferably be combustion sources within CPM
approved proximity of the project site. This mitigation will be preferably targeted
for the months of October through March of each year. This mitigation shall be
approved by the CPM in total and initiated prior to first fire and must be fully
realized prior to the second year of operation. This mitigation shall be developed
from the following sources in order of preference:
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1. The Bay Area Air Quality Management District, Wood Stove Retrofit or
Replacement Program.

2. The Lower-Emission School Buses Program.

3. Other mitigation measures approved by the CPM via written CEC Air
Quality Staff review.

4. The California Air Resources Board, Carl Moyer Program.

5. Emission Reduction Credits banked with the Bay Area Air Quality
Management District and approved by the CPM via written CEC Air
Quality Staff review.

Verification: At least 15 days prior to first fire the project owner shall submit to
the CPM for approval, a complete description of the full mitigation strategy,
including contacts, dollars to be spent, expected delivery dates, monitoring
strategies (if necessary) and expected amounts of emission reductions. Periodic
reports shall be required as deemed reasonable by the CPM for individual
emission reduction sources.

AQ-SC5 The project owner shall prepare and implement a Construction Monitoring
Demonstration Program (CMDP) to measure PM10 emissions during excavation,
earthmoving and grading activities. The project owner shall submit the CMDP to the
CPM for review and approval. The CMDP shall include, at a minimum, the following:

1. The use of real-time PM10 monitoring instruments;

2. The simultaneous use of upwind and downwind monitors continuously during
these activities;

3. Description of how the monitors will be used to assess the effectiveness of the
mitigation measures implemented under the FDMP, including assessing the
potential need for monitoring multiple activities on site simultaneously;

Verification: At least 15 days prior to site mobilization, the project owner shall provide
the CMDP to the CPM for review and approval. Monitoring records, including monitoring
data from all upwind and downwind monitors, and records of dust suppression
measures implemented, shall be maintained on-site throughout construction and shall
be made available to the CPM upon request. A summary of the monitoring records and
the dust suppression activities shall be included in each Monthly Compliance Report.
Any changes to the CMDP or associated protocols require written approval from the
CPM.

AQ-1 The owner/operator of the Los Esteros Critical Energy Facility shall
minimize emissions of carbon monoxide and nitrogen oxides from S-1, S-2, S-3
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and S-4 Gas Turbines to the maximum extent possible during the commissioning
period. Conditions AQ-1 through AQ-11 shall only apply during the
commissioning period.

Verification: The project owner/operator shall specifically demonstrate
compliance with this Condition of Certification through the Verifications of
Conditions of Certification AQ-5 and AQ-10.

AQ-2 At the earliest feasible opportunity in accordance with the
recommendations of the equipment manufacturers and the construction
contractor, the S-1, S-2, S-3 and S-4 Gas Turbine combustors shall be tuned to
minimize the emissions of carbon monoxide and nitrogen oxides.

Verification: The project owner/operator shall specifically demonstrate
compliance with this Condition of Certification through the Verifications of
Conditions of Certification AQ-5 and AQ-10.

AQ-3 At the earliest feasible opportunity in accordance with the
recommendations of the equipment manufacturers and the construction
contractor, the SCR Systems (A-2, A-4, A-6 & A-8) and OC Systems (A-1, A-3,
A-5 & A-7) shall be installed, adjusted, and operated to minimize the emissions of
nitrogen oxides and carbon monoxide from S-1, S-2, S-3 and S-4 Gas Turbine.

Verification: The project owner/operator shall specifically demonstrate
compliance with this Condition of Certification through the Verifications of
Conditions of Certification AQ-5 and AQ-10.

AQ-4 Coincident with the steady-state operation of SCR Systems (A-2, A-4, A-6
& A-8) and OC Systems (A-1, A-3, A-5 & A-7) pursuant to AQ-3 the Gas Turbine
(S-1, S-2, S-3 and S-4) shall comply with the NOx and CO emission limitations
specified in Conditions AQ-19a and AQ-19c.

Verification: The project owner/operator shall specifically demonstrate
compliance with this Condition of Certification through the Verifications of
Conditions of Certification AQ-5 and AQ-10.

AQ-5 The owner/operator of the Los Esteros Critical Energy Facility shall submit
a plan to the District Permit Services Division and the CPM for approval at least
two weeks prior to first firing of S-1, S-2, S-3 and S-4 Gas Turbines describing
the procedures to be followed during the commissioning of the Gas Turbines.
The plan shall include a description of each commissioning activity, the
anticipated duration of each activity in hours, and the purpose of the activity. The
activities described shall include, but not be limited to, the tuning of the water
injection, the installation and operation of the required emission control systems,
the installation, calibration, and testing of the CO and NOx continuous emission
monitors, and any activities requiring the firing of the Gas Turbines (S-1, S-2, S-3
and S-4) without abatement by their respective SCR Systems. The Gas
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Turbines (S-1, S-2, S-3 and S-4) shall be fired no sooner than fourteen days after
the District receives the Commissioning Plan.

Verification: The project owner/operator shall submit a Commissioning Plan to
the District Permit Services Division and the CPM for approval at least two weeks
prior to first fire of S-1, S-2, S-3 and S-4.

AQ-6 During the commissioning period, the owner/operator of the Los Esteros
Critical Energy Facility shall demonstrate compliance with conditions AQ-8
through AQ-10 through the use of properly operated and maintained continuous
emission monitors and data recorders for the following parameters:

firing hours;

fuel flow rates;

stack gas nitrogen oxide emission concentrations;

stack gas carbon monoxide emission concentrations; and
stack gas oxygen concentrations.

PO T

The monitored parameters shall be recorded at least once every 15 minutes
(excluding normal calibration periods or when the monitored source is not in
operation) for the S-1, S-2, S-3 and S-4 Gas Turbines. The owner/operator shall
use District-approved methods to calculate heat input rates, nitrogen dioxide
mass emission rates, carbon monoxide mass emission rates, and NOx and CO
emission concentrations, summarized for each clock hour and each calendar
day. All records shall be retained on site for at least five years from the date of
entry and made available to District or Commission personnel upon request.

Verification: The project owner/operator shall specifically include the installation
of the monitors required by this Condition of Certification through the Verifications
of Conditions of Certification AQ-5 and AQ-10.

AQ-7 The District-approved continuous monitors specified in condition AQ-6
shall be installed, calibrated, and operational prior to first firing of the S-1, S-2, S-
3 and S-4 Gas Turbine. After first firing of the turbine, the detection range of
these continuous emission monitors shall be adjusted as necessary to accurately
measure the resulting range of CO and NOx emission concentrations. The type,
specifications, and location of these monitors shall be subject to District review
and approval.

Verification: The project owner/operator shall notify the District and CPM of the
date of expected first fire at least 30 days prior to first fire and shall make the
project site available for inspection if desired by either the District or CPM.

AQ-8 The number of firing hours of S-1, S-2, S-3 and S-4 Gas Turbines without

abatement by SCR or CO Systems shall not exceed 400 100 hours during the
commissioning period. Such operation of the S-1, S-2, S-3 and S-4 Gas Turbine
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without abatement shall be limited to discrete commissioning activities that can
only be properly executed without the SCR or CO system in place. Upon
completion of these activities, the owner/operator shall provide written notice to
the District Permit Services and Enforcement Divisions and the unused balance
of the 400 100 firing hours without abatement shall expire.

Verification: The project owner/operator shall specifically demonstrate
compliance with this Condition of Certification through the Verification of
Condition of Certification AQ-10.

AQ-9 The total mass emissions of nitrogen oxides, carbon monoxide, precursor
organic compounds, PM10, and sulfur dioxide that are emitted by the S-1, S-2,
S-3 and S-4 Gas Turbine during the commissioning period shall accrue towards
the consecutive twelve-month emission limitations specified in condition AQ-22.

Verification: The project owner/operator shall specifically demonstrate
compliance with this Condition of Certification through the Verification of
Condition of Certification AQ-10.

AQ-10The pollutant mass emissions from the S-1, S-2, S-3 and S-4 Gas Turbine
shall not exceed the following limits during the commissioning period. These

emission limits shall include emissions resulting from the start-up and shutdown
of the S-1, S-2, S-3 and S-4 Gas Turbines.

Pollutant Without With

Catalyst Catalyst

Lbs/day Ibs/hr Ibs/day | Ibs/hr
NOx (as NO2) | 1224 102 410 34.2
CO 1056 88 300 25
POC (as CH4) | 114 - 114 -
PM10 240 - 240 -
SO2 32 - 32 -

Verification: The project owner/operator shall submit to the CPM for approval, a
monthly emissions report that includes fuel use, turbine operation, post
combustion control operation, ammonia use and CEM readings on an hourly and
daily basis.

AQ-11Within 60 days of startup, the Owner/Operator shall conduct a District
approved source test using external continuous emission monitors to determine
compliance with condition AQ-10. The source test shall determine NOx, CO, and
POC emissions during start-up and shutdown of the gas turbines. The POC
emissions shall be analyzed for methane and ethane to account for the presence
of unburned natural gas. The source test shall include a minimum of three start-
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up and three shutdown periods. Thirty days before the execution of the source
tests, the Owner/Operator shall submit to the District and the CPM for approval, a
detailed source test plan designed to satisfy the requirements of this condition.
The Owner/Operator shall be notified of any necessary modifications to the plan
within 20 working days of receipt of the plan; otherwise, the plan shall be deemed
approved by both the District and CPM. The Owner/Operator shall incorporate
the District and CPM comments into the test plan. The Owner/Operator shall
notify the District and CPM within 10 days prior to the planned source testing
date. Source test results shall be submitted to the District and CPM within 30
days of the source testing date. These results can be used to satisfy applicable
source testing requirements in condition AQ-26 below.

Verification: The project owner/operator shall specifically include the source
testing as required by this Condition of Certification through the Verification of
Condition of Certification AQ-5. The project owner/operator shall submit the
source test plan and results as required in the time frames indicated in this
Condition of Certification.

OPERATIONS CONDITIONS OF CERTIFICATION

AQ-12 Consistency with Analyses: Operation of this equipment shall be
conducted in accordance with all information submitted with the application (and
supplements thereof) and the analyses under which this permit is issued unless
otherwise noted below.

Verification: This Condition of Certification shall be verified in the quarterly
reports required under Condition of Certification AQ-34.

AQ-13 Conflicts Between Conditions: In the event that any condition herein is
determined to be in conflict with any other condition contained herein, then, if
principles of law do not provide to the contrary, the condition most protective of
air quality and public health and safety shall prevail to the extent feasible. All
such conflicts must be reported as they are discovered to the CPM.

Verification: This Condition of Certification shall be verified in the quarterly
reports required under Condition of Certification AQ-34 and as needed on an
interim basis.

AQ-14 Reimbursement of Costs: All reasonable expenses, as set forth in the
District’s rules or regulations, incurred by the District for all activities that follow
the issuance of this permit, including but not limited to permit condition
implementation, compliance verification and emergency response, directly and
necessarily related to enforcement of the permit shall be reimbursed by the
owner/operator as required by the District’s rules or regulations.

AQ-15 Access to Records and Facilities: As to any condition that requires
for its effective enforcement the inspection of records or facilities by
representatives of the District, the Air Resources Board (ARB), the U.S.
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Environmental Protection Agency (U.S. EPA), or the California Energy
Commission (CEC), the owner/operator shall make such records available or
provide access to such facilities upon notice from representatives of the District,
ARB, U.S. EPA, or CEC. Access shall mean access consistent with California
Health and Safety Code Section 41510 and Clean Air Act Section 114A.

Verification: The owner/operator shall maintain records for a minimum of five (5)
years and provide access to records and facilities as requested by the CARB,
EPA, District and CEC.

AQ-16 Notification of Commencement of Operation: The owner/operator shall
notify the District and CPM of the date of anticipated commencement of turbine
operation not less than 10 days prior to such date. Temporary operations under
this permit are granted consistent with the District’s rules and regulations.

Verification: The owner/operators shall notify the District and CPM of the date
of anticipated commencement of turbine operation not less than 10 days prior to
such date.

AQ-17 Operations: The gas turbine, emissions controls, CEMS and
associated equipment shall be properly maintained and kept in good operating
condition at all times when the equipment is in operation.

Verification: The owner/operators shall make access available to the facility and
records upon request as set forth in Condition of Certification AQ-15.

AQ-18 Visible Emissions: No air contaminant shall be discharged into the
atmosphere for a period or periods aggregating more than three minutes in any
one hour which is as dark or darker than Ringelmann 1 or equivalent 20 percent
opacity.

Verification: The owner/operators shall make access available to the facility and
records upon request as set forth in Condition of Certification AQ-15.

AQ-19Emissions Limits:

a. Oxides of nitrogen (NOx) emissions from the gas turbine shall not
exceed 5.0 ppmvd @ 15 percent O2 (three-hour rolling average), except
during periods of startup and shutdown as defined in this permit. The total
NOx emissions from the exhaust emission stacks associated with gas
turbines S-1, S-2, S-3 and S-4 shall not exceed 34.20 Ibs in any one clock
hour, excluding those hours in which a startup or shutdown has occurred.
The NOx emission concentration shall be verified by a District-approved
continuous emission monitoring system (CEMS) and during any required
source test. (basis: BACT)

b. Ammonia emissions from the gas turbine shall not exceed 10
ppmvd @ 15 percent O2 (one-hour rolling average), except during periods
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of startup and shutdown as defined in this permit. The ammonia emission
concentration shall be verified by the continuous recording of the ratio of
the ammonia injection rate to the NOx inlet rate into the SCR control
system (molar ratio). The maximum allowable NH3/NOx molar ratio shall
be determined during any required source test, and shall not be exceeded
until reestablished through another valid source test. (basis: BACT)

C. Carbon monoxide (CO) emissions from the gas turbine shall not
exceed 4 ppmvd @ 15 percent O2 (three-hour rolling average), except
during periods of startup and shutdown as defined in this permit. The CO
emission concentration shall be verified by a District-approved CEMS and
during any required source test. (basis: BACT)

d. Precursor organic compound (POC) emissions from the gas turbine
shall not exceed 2 ppmvd @ 15 percent O2 (one-hour rolling average),
except during periods of startup and shutdown as defined in this permit.
The POC emission concentration shall be verified during any required
source test. (basis: BACT)

e. Particulate matter emissions less than ten microns in diameter
(PM10) from the gas turbine shall not exceed 2.5 pounds per hour, except
during periods of startup and shutdown as defined in this permit. The
PM10 mass emission rate shall be verified during any required source
test. (basis: BACT & cumulative increase)

f. Oxides of sulfur emissions (SOx) from the gas turbine shall not
exceed 0.33 pounds per hour, except during periods of startup and
shutdown as defined in this permit. The SOx emission rate shall be
verified during any required source test. (basis: BACT & cumulative
increase)

Verification: The project owner/operator shall verify all emission limits specified
in this Condition of Certification as part of each quarterly report required in
Condition of Certification AQ-34

AQ-20 Turbine Startup: Startup of the gas turbine shall not exceed a time period
of 60 minutes each per occurrence, or another time period based on good
engineering practice and approved in advance by the District. The startup clock
begins with the turbine’s initial firing and continues until the unit meets the
emission concentration limits. (Basis: Cumulative increase)

Verification: The project owner/operator shall identify the occurrence of any
startup as part of the quarterly report required in Condition of Certification AQ-34.

AQ-21 Turbine Shutdown: Shutdown of the gas turbine shall not exceed a time
period of 30 minutes each per occurrence, or another time period based on good
engineering practice and approved in advance by the District. Shutdown begins
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with initiation of the turbine shutdown sequence and ends with the cessation of
turbine firing. (Basis: Cumulative increase)

Verification: The project owner/operator shall identify the occurrence of any
shutdown as part of the quarterly report required in Condition of Certification AQ-
34.

AQ-22 Mass Emission Limits: Total mass emissions from the exhaust
emission stacks associated with S-1, S-2, S-3 and S-4 Gas Turbine shall not
exceed the daily, and annual mass emission limits listed in Table 1 below.

Table 1-Mass Emission Limits (Including Startups and Shutdowns)

Pollutant Each turbine | Daily (4 units) | Annual (tons)
Ib./day (Ib.)

NOx (as NO2) 205.2 821 74.9

POC 28.3 113 20.8

CO 99.8 399 72.9

SOx (as SO2) 7.9 32 5.8

PM10 60.0 240 43.8

NH3 151.7 607 110.7

The daily mass limits are on a Calendar Day basis as defined under Permit
Conditions. The Annual Mass Limit is based on a rolling 8760-hour period
ending on the last hour. Compliance shall be based on calendar average one-
hour readings through the use of process monitors (e.g., fuel use meters),
CEMS, and source test results; and the monitoring, record keeping and reporting
conditions of this permit. If any part of the CEM, involved in the mass emission
calculations, is inoperative for more then three hours of plant operation, the mass
data for the inoperative period shall be calculated using a District approved
Alternate Calculation. (Basis: Cumulative increase & record keeping)

Verification: The project owner/operator shall verify all emission limits in this
Condition of Certification as part of the quarterly report required in Condition of
Certification AQ-34.

AQ-23 Acid Limit: The sulfuric acid emissions (SAM) from S-1 through S-4
combined shall not exceed seven tons in any consecutive four quarters. (Basis:
PSD)

Verification: The project owner/operator shall verify all emission limits in this
Condition of Certification as part of the quarterly report required in Condition of
Certification AQ-34.

AQ-24 Operational Limits: In order to comply with the emission limits of this rule,
the owner/operator shall comply with the following operational limits:

a. The heat input to any gas turbine shall not exceed:
b. Hourly: 472.6 MMBtu/hr
Daily: 11,342 MMBtu/day
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Four Turbines
Annual: 16,560,000 MMBtu/year

Only PUC Quality natural gas (General Order 58-a) shall be used to
fire the gas turbine. The natural gas shall not contain total sulfur in
concentrations exceeding 0.25 gr./100 scf.

The owner/operator of the gas turbine shall comply with the daily
and annual emission limits listed in Table 1 by keeping running
totals based on CEM data. (Basis: Cumulative increase)

Verification: The project owner/operator shall verify all limits in this Condition of
Certification as part of the quarterly report required in Condition of Certification

AQ-34.

AQ-25

Monitoring Requirements: The owner/operator shall comply with the

following monitoring requirements for each gas turbine:

a.

The gas turbine exhaust stack shall be equipped with permanent
provisions to allow collection of stack gas samples consistent with
EPA test methods.

The ammonia injection system shall be equipped with an
operational ammonia flowmeter and injection pressure indicator
accurate to plus or minus five percent at full scale and calibrated
once every twelve months.

The gas turbine exhaust shall be equipped with continuously
recording emissions monitor(s) for NOx, CO and O2. Continuous
emissions monitors shall comply with the requirements of 40 CFR
Part 60, Appendices B and F, and 40 CFR Part 75, and shall be
capable of monitoring concentrations and mass emissions during
normal operating conditions and during startups and shutdowns.

The fuel heat input rate shall be continuously recorded using
District-approved fuel flow meters along with quarterly fuel
compositional analyses for the fuel’'s higher heating value (wet
basis).

The total sulfur content of the fuel gas shall be analyzed on a
quarterly basis. (Basis: Monitoring & record keeping)

Verification: The owner/operators shall make access available to the facility and
records upon request as set forth in Condition of Certification AQ-15.
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AQ-26Source Testing/RATA: Within 60 days after startup of the gas turbines,
and at a minimum on an annual basis thereafter, a relative accuracy test audit
(RATA) must be performed on the CEMS in accordance with 40 CFR Part 60
Appendix B Performance Specifications and a source test shall be performed.
Additional source testing may be required at the discretion of the District or
Energy Commission to address or ascertain compliance with the requirements of
this permit. The written test results of the source tests shall be provided to the
District and CPM within thirty days after testing. A complete test protocol shall be
submitted to the District and CPM no later than 30 days prior to testing, and
notification to the District and CPM at least ten days prior to the actual date of
testing shall be provided so that a District or Energy Commission observer may
be present. The source test protocol shall comply with the following:
measurements of NOx, CO, POC, and stack gas oxygen content shall be
conducted in accordance with ARB Test Method 100; measurements of PM10
shall be conducted in accordance with ARB Test Method 5; and measurements
of ammonia shall be conducted in accordance with Bay Area Air Quality
Management District test method ST-1B. Alternative test methods, and source
testing scope, may also be used to address the source testing requirements of
the permit if approved in advance by the District and CPM. The initial and annual
source tests shall include those parameters specified in the approved test
protocol, and shall at a minimum include the following:

NOx— ppmvd at 15 percent O2 and LB/MMBtu (as NO2);
Ammonia — ppmvd at 15 percent O2 (Exhaust);

CO — ppmvd at 15 percent O2 and LB/MMBtu (Exhaust);
POC — ppmvd at 15 percent O2 and LB/MMBtu (Exhaust);
PM10 — LB/hr (Exhaust);

SOx — LB/hr (Exhaust);

Natural gas consumption, fuel High Heating Value (HHV), and total
fuel sulfur content;

@ ™~ o o0 T o

h. Turbine load in megawatts;

i. Stack gas flow rate (SDCFM) calculated according to procedures
in U.S. EPA Method 19;
j- Exhaust gas temperature (°F);

k. Ammonia injection rate (LB/hr or moles/hr); (Basis: source test
requirements & monitoring)

Verification: The owner/operator shall submit to the District and the CPM for
approval a RATA within 60 days after first fire and annually thereafter. The
owner/operator submit to the District and the CPM for approval a source test
protocol at least 30 days prior to the date of the source test. The owner/operator
shall notify the District and the CPM of the date of the source test no later than
10 days prior the testing date. The owner/operator shall submit to the District
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and the CPM for approval the results of the source test no later than 30 days
following the date of the source test.

AQ-27 Within 60 days of start-up of the LECEF and on a semi-annual basis
thereafter, the owner/operator shall conduct a District approved source test on
exhaust points for S-1 through S-4 while each Gas Turbine is operating at
maximum load to demonstrate compliance with the SAM levels in AQ-23. The
owner/operator shall test for (as a minimum) SO2, SO3 and SAM. After
acquiring one year of source test data on these units, the owner/operator may
petition the District to switch to annual source testing if test variability is low.
(Basis: PSD Avoidance, SAM Periodic Monitoring)

Verification: The project owner/operator shall verify all emission limits in this
Condition of Certification as part of the quarterly report required in Condition of
Certification AQ-34.

AQ-28 A written quality assurance program must be established in accordance
with 40 CFR Part 75, Appendix B and 40 CFR Part 60 Appendix F. (Basis:
continuous emission monitoring)

Verification: The owner/operators shall make access available to the facility and
records upon request as set forth in Condition of Certification AQ-15.

AQ-29 The owner/operator shall comply with the applicable requirements
of 40 CFR Part 60 Subpart GG. (Basis: NSPS)

Verification: The owner/operators shall make access available to the facility and
records upon request as set forth in Condition of Certification AQ-15.

AQ-30The owner/operator shall notify the District and the CPM of any
breakdown condition consistent with the District’s breakdown regulations. (Basis:
Regulation 1-208)

Verification: The project owner/operator shall notify the CPM and the District of
all breakdowns as required and include all break down reports as part of the
quarterly report required in Condition of Certification AQ-34.

AQ-31 The District and the CPM shall be notified in writing in a timeframe
consistent with the District’'s breakdown regulations following the correction of
any breakdown condition. The breakdown condition shall include a description of
the equipment malfunction or failure, the date and cause of the initial failure, the
estimated emissions in excess of those allowed, and the actions taken to restore
normal operations. (Basis: Regulation 1-208)
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Verification: The project owner/operator shall notify the CPM and the District of
all breakdowns as required and include all break down reports as part of the
quarterly report required in Condition of Certification AQ-34.

AQ-32 Record Keeping: The owner/operator shall maintain the following records:

a. hourly, daily, quarterly and annual quantity of fuel used and
corresponding heat input rates;
b. the date and time of each occurrence, duration, and type of any

startup, shutdown, or malfunction along with the resulting mass
emissions during such time period;

C. emissions measurements from all source testing, RATAs and fuel
analyses;

d. daily, quarterly and annual hours of operation;

e. hourly records of NOx and CO, emission concentrations and hourly
ammonia injection rates and ammonia/NOx ratio; and

f. for the continuous emissions monitoring system; performance

testing, evaluations, calibrations, checks, maintenance,
adjustments, and any period of non-operation of any continuous
emissions monitor. (Basis: record keeping).

Verification: The owner/operators shall make access available to the facility and
records upon request as set forth in Condition of Certification AQ-15.

AQ-33 All records required to be maintained by this permit shall be retained by
the permittee for a period of five years and shall be made readily available for
District inspection upon request. (Basis: record keeping)

Verification: The owner/operators shall make access available to the facility and
records upon request as set forth in Condition of Certification AQ-15.

AQ-34 Reporting: The owner/operator shall submit to the District and the CPM
for approval, a written report for each calendar quarter, within 30 days of the end
of the quarter, which shall include:

a. Hourly, daily and quarterly fuel use and corresponding heat input
rates;
b. Hourly, daily and quarterly mass emission rates for all criteria

pollutants during normal operations and during other periods
(startup/shutdown, breakdowns);

Time intervals, date, and magnitude of excess emissions;

Nature and cause of the excess emission, and corrective actions
taken;

e. Time and date of each period during which the CEM was
inoperative, except for zero and span checks, and the nature of
system repairs and adjustments;

f. A negative declaration when no excess emissions occurred,;
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g. Results of quarterly fuel analyses for HHV and total sulfur content.
(Basis: record keeping & reporting).

Verification: The owner/operator shall submit to the District and the CPM for
approval, written reports for each calendar quarter, within thirty (30) days of the
end of the quarter.

AQ-35 Emission Offsets: The owner/operator shall offset the project emissions
in the amount and at the ratios outlined in Table 2 below.

Table 2 — Emission Offsets

Pollutant Emissions Offset Total ERCs Required
Requiring Ratio (tons/yr.)
Offsets (tons/yr.)

NOx (as NO2) 754 1.15 86.7

POC 20.921.0 1.00 20.921.0

The ERC certificates must be delivered to the District and copies to the CPM ten
days prior to the issuance of the ATC. (Basis: Emission Offsets)

Verification: The project owner/operator shall submit all necessary ERC
certificates to the District and copies to the CPM ten days prior to the issuance of
the ATC.

AQ-36 District Operating Permit: The owner/operator shall apply for and obtain
all required operating permits from the District according to the requirements of
the District’s rules and regulations. (Basis: Regulations 2-2 & 2-6)

Verification: The owner/operator shall submit all operating permits required to
the CPM in the quarter that they were acquired as part of the quarterly report for
Condition of Certification AQ-34.

AQ-37Title IV and Title V Permits: The applications for modification of the Title IV
and Title V permits must be delivered to the District prior to first-fire of the
turbines. Also the acid rain monitors (Title V) must be certified within 90 days of
first-fire. (Basis: Regulation 2-6)

Verification: The owner/operator shall submit all operating permits required to
the CPM in the quarter that they were acquired as part of the quarterly report for
Condition of Certification AQ-34.

AQ-38 Sunset Provision: Within three years of CEC Approval, The
owner/operator must convert to either a combined cycle or cogeneration plant
using BACT in effect at the time of conversion. If conversion does not occur, the
plant must cease operation. (Basis: California State Resources Code, Section
25552)
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Verification: Within one year of the date of this Energy Commission decision,
the project owner shall submit to the CPM, for review and approval, a schedule
for submitting an Application for Certification for conversion of the project to a
combined cycle facility employing best available air emissions control technology.
Alternatively, within one year of the date of this Energy Commission decision, the
project owner shall submit to the CPM, for review and approval, a schedule for
submitting a Facility Closure Plan. Either the AFC or the Closure Plan shall be
pursued on a schedule that ensures that the project will be either converted to a
combined cycle facility or permanently closed within three years of this Energy
Commission decision.

AQ-39 The S-5 Fire Pump Engine shall be fired exclusively on diesel fuel having
a sulfur content no greater than 0.05 percent by weight. (Toxics, Cumulative
Increase)

Verification: The project owner/operator shall include the diesel fuel use of the
S-5 fire pump engine as part of the quarterly report required in Condition of
Certification AQ-34.

AQ-40 The S-5 Fire Pump Engine shall be operated for no more than one hour
per day and 100 hours per year for the purpose of reliability testing and non-
emergency operation. The testing of S-5 Fire Pump Engine shall not occur on the
same day as the testing of S-6 Emergency Generator. (BACT)

Verification: The project owner/operator shall include the operational hours of
the S-5 fire pump engine as part of the quarterly report required in Condition of
Certification AQ-34.

AQ-41The S-5 Fire Pump Engine shall be equipped with a non-resettable
totalizing counter that records hours of operation. (BACT)

Verification: The owner/operators shall make access available to the facility and
records upon request as set forth in Condition of Certification AQ-15.

AQ-42 The following monthly records shall be maintained in a District-approved
log for at least 5 years and shall be made available to the District upon request:
(BACT)

a. Total number of hours of operation for S-5;
b. Fuel usage at S-5.

Verification: The owner/operators shall make access available to the facility and
records upon request as set forth in Condition of Certification AQ-15.

AQ-43 The S-6 Emergency Generator shall be fired exclusively on natural gas.
(Toxics, Cumulative Increase).
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Verification: The project owner/operator shall include the natural gas fuel use of
the S-6 emergency generator as part of the quarterly report required in Condition
of Certification AQ-34.

AQ-44The S-6 Emergency Generator shall be operated for no more than two
hours per day and 100 hours per year for the purpose of reliability testing or in
anticipation of imminent emergency conditions. Emergency conditions are: (1)
Failure of a regular power supply, or (2) involuntary curtailment of a power supply
(where the utility that provides regular power has been instructed by the ISO to
shed firm load, or where the utility has actually shed firm load). The testing of S-6
Emergency Generator shall not occur on the same day as the testing of S-5 Fire
Pump Engine. (BACT, Cumulative Increase)

Verification: The project owner/operator shall include the operational hours of
the S-6 emergency generator as part of the quarterly report required in Condition
of Certification AQ-34.

AQ-45The S-6 Emergency Generator shall be equipped with a non-resettable
totalizing counter that records hours of operation. (BACT)

Verification: The owner/operators shall make access available to the facility and
records upon request as set forth in Condition of Certification AQ-15.

AQ-46 The following monthly records shall be maintained in a District-approved
log for at least five years and shall be made available to the District upon
request: (BACT)

a. Total number of hours of operation for S-6;
b. Fuel usage at S-6.

Verification: The owner/operators shall make access available to the facility and
records upon request as set forth in Condition of Certification AQ-15.

AQ-47 The project owner shall submit drift eliminator design details and vendor
specific emission justification for the correction factor to be used to correlate
blowdown TDS to drift TDS and the amount of drift that stays suspended in the
atmosphere in the equation in Condition of Certification AQ-52 to the CPM for
approval.

Verification: Thirty days prior to commencement of construction of the cooling
towers, the project owner shall submit the information required above to the CPM
for approval.

AQ-48 The project owner shall submit cooling tower design details
including the cooling tower type and materials of construction to the CPM for
approval at least 30 days prior to commencement of construction, and at least 90
days before the tower is operated.
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Verification: Thirty days prior to commencement of construction of the cooling
towers, the project owner shall submit the information required above to the CPM
for approval.

AQ-49 No hexavalent chromium containing compounds shall be added to cooling
tower circulating water.

Verification: The project owner shall make the site available for inspection by
representatives of the District, CARB and the Commission per Condition of
Certification AQ-15.

AQ-50 Drift eliminator drift rate shall not exceed 0.0005 percent.

Verification: The project owner shall submit documentation from the selected
cooling tower vendor that verifies the drift efficiency to the CPM for approval 30
days prior to commencement of construction of the cooling towers.

AQ-51 PM10 emission rate shall not exceed 2.16 Ib/day.
Verification: Please refer to Condition AQ-52.

AQ-52 Compliance with the PM10 daily emission limit shall demonstrated as
follows: PM10 Ib/day = circulating water recirculation rate * total dissolved solids
concentration in the blowdown water * design drift rate * correction factor.

Verification: The project owner shall compile the required daily PM10 emissions
data and maintain the data for a period of five years. The project owner shall
make the site available for inspection by representatives of the District, CARB
and the Commission per Condition of Certification AQ-15.

AQ-53 Compliance with PM10 emission limit shall be determined by circulating
water sample analysis by independent laboratory within 90 days of initial
operation and weekly thereafter.

Verification: The project owner shall compile the required daily PM10 emissions
data and maintain the data for a period of five years. The project owner shall
make the site available for inspection by representatives of the District, CARB
and the Commission per Condition of Certification AQ-15.

AQ-54The owner/operator shall operate the facility such that maximum projected
annual toxic air contaminant emissions (per AQ-55) from the gas turbines
combined (S-1, S-2, S-3 and S-4) shall not exceed the following limits:

a. 6000 pounds of formaldehyde per year;
b. 3000 pounds of acetaldehyde per year;

C. 1.7 pounds of specified polycyclic aromatic hydrocarbons (PAHSs)
per year,;
d. 60 pounds of acrolein per year
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Unless the following requirement is satisfied:

The owner/operator shall perform a health risk assessment using the
emission rates determined by source test and the most current Bay Area
Air Quality Management District approved procedures and unit risk factors
in effect at the time of the analysis. This analysis shall be submitted to the
District and the CPM within 60 days of the source test date. The
owner/operator may request that the District and CPM revise the
carcinogenic compound emission limits specified above. If the
owner/operator demonstrates to the satisfaction of the APCO that these
revised emission limits will result in a cancer risk of not more than 1.0 in
one million, the District and CPM may, at their discretion, adjust the
carcinogenic compound emission limits listed above. (TRMP)

Verification: See Condition of Certification AQ-55. The owner/operator shall
submit any health risk assessment performed to the District and the CPM within
60 days of the source test date.

AQ-55 To demonstrate compliance with AQ-54, the owner/operator shall
calculate and record on an annual basis the maximum projected annual
emissions. These calculations shall be based on the maximum Heat Input of
16,560,000 MM Btu/year and the highest emission factor (pound of pollutant per
MM Btu of Heat Input) determined by any source test of the S-1, S-2, S-3 & S-4
Gas Turbines. If this calculation method results in an unrealistic mass emission
rate (the highest emission factor occurs at a low firing rate) the applicant may use
an alternate calculation, subject to District and CPM approval. (TRMP)

Verification: The owner/operator shall submit these calculations and a summary
of the results as part of each 4™ quarter report to the CPM.

AQ-56Within 60 days of start-up of the Los Esteros Critical Energy Facility, and
on a biennial basis (once every two years) thereafter, the owner/operator shall
conduct a District-approved source test at exhaust point P-1, P-2, P-3, or P-4
while the Gas Turbines are at maximum allowable operating rates to
demonstrate compliance with AQ-54. If three consecutive biennial source tests
demonstrate that the annual emission rates calculated pursuant to AQ-54, for
any of the compounds listed above, are less than the BAAQMD Toxic Risk
Management Policy trigger levels shown here, then the owner/operator may
discontinue future testing for that pollutant:

Formaldehyde 132 Ibs./yr.
Acetaldehyde 288 Ibs./yr.
Specified PAHs 0.18 Ibs./yr.
Acrolein (TRMP) 15.6 Ibs./yr.
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Verification: The owner/operator shall submit a source testing methodology to
the District and CPM for approval not more than 20 working days prior to the
intended source test date. The owner/operator shall notify the District and the
CEC CPM within seven (7) working days prior to the planned source testing date.
Source test results shall be submitted to the District and the CEC CPM within 30
days of the source testing date.
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B. PUBLIC HEALTH

The public health analysis supplements the previous discussion on air quality by
examining potential public health effects from project emissions of toxic air
contaminants. In this analysis, the Commission considers whether such
emissions will result in significant adverse public health impacts that violate

standards for public health protection.*
SUMVARY AND DI ScUssI ON OF THE EVI DENCE

Project construction and operation will result in routine emissions of toxic air
contaminants (TACs).®° These substances are categorized as noncriteria
pollutants because there are no ambient air quality standards, established to
regulate their emissions.®’ (3/11/02 RT 184:6-18; Ex. 1, p. 4.7-1.)

In the absence of standards, state and federal regulatory programs have
developed a health risk assessment procedure to evaluate potential health
effects from TAC emissions.®> The Air Toxics Hot Spots Information and

Assessment Act requires the quantification of TACs from specified facilities that

% This Decision addresses other potential public health concerns in the following sections. The
accidental release of hazardous materials is discussed in Hazardous Materials Management and
Worker Safety and Fire Protection section. Electromagnetic fields are discussed in the section on
Transmission Line Safety and Nuisance. Potential impacts to soils and surface water sources are
discussed in the Soils and Water Resources section. Hazardous and nonhazardous wastes are
described in the Waste Management section.

% For a list of TAC's that were addressed by Applicant and Staff in the LECEF analysis, see
Table 1, infra.

®1 Criteria pollutants are discussed in the Air Quality section. They are pollutants for which
ambient air quality standards have been established by local, state, and federal regulatory
agencies. The emission control technologies that the project owner will employ to mitigate criteria
pollutant emissions are considered effective for controlling noncriteria pollutant emissions from
the same source.

%2 The health-risk assessment protocol is set forth in the Air Toxics Hot Spot Program Risk
Assessment Guidelines developed by the California Air Pollution Control Officers Association
(CAPCOA) pursuant to the Air Toxics Hot Spots Information and Assessment Act (Health and
Safety Code, § 44360 et seq.). (See, Ex. 1, p. 4.7-2; 5.)
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are categorized according to their emissions levels and proximity to sensitive
receptors. (Ex. 4C, p. 44; Health and Safety Code, § 44360 et seq.)

1. Health Risk Assessment

Applicant performed a health-risk assessment that was reviewed by Staff and the
BAAQMD.  Applicant’'s risk assessment employed scientifically accepted
methodology that is consistent with the CAPCOA Guidelines and with methods
developed by the California Office of Environmental Health Hazard Assessment
(OEHHA).  This approach emphasizes worst—case-screening analysis to
evaluate the highest level of potential impact. (Exs. 1, pp. 4.7-1/2; 4C, p. 44.)

Applicant included the following steps in its analysis:
e Hazard identification in which each pollutant of concern is identified along

with possible health effects;

¢ Dose-response assessment in which the relation between the magnitude
of exposure and the probability of effects is established;

e Exposure assessment in which the possible extent of pollutant exposures
from a project is established for all possible pathways by dispersion
modeling; and

e Risk characterization in which the nature and the magnitude of the
possible human health risk is assessed. (Exs. 1, pp. 4.7-1/2; 4C, p. 44.)

The risk assessment addresses three categories of health impacts: acute (short—

term), chronic (long—term), and carcinogenic adverse health effects.®®

® For carcinogenic substances, the risk assessment considers the risk of developing cancer and
assumes that continuous exposure to the cancer-causing substance occurs over a 70-year
lifetime. The risk that is calculated is not meant to project the actual expected incidence of
cancer, but rather a theoretical upper-bound number based on worst-case assumptions. In
reality, the risk is generally too small to actually be measured. For example, the one in one
million risk level represents a one in one million increase in the normal risk of developing cancer
over a lifetime, at whatever location is estimated to have the worst-case risk. (Ex. 1, p. 4.7-3.)
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Regulatory agencies use the hazard-index method to assess the likelihood of
acute or chronic non-cancer effects. (3/11/02 RT 184:19-187-4; Exs. 1, p. 4.7-2.)

In this approach, a hazard index is a numerical representation of the likelihood of
significant health impacts at the reference exposure levels (RELs) expected for
the source in question. A total hazard index is obtained after calculating the
hazard indices for the individual pollutants and adding these indices together. A
total hazard index of 1.0 or less is considered an insignificant effect. (Ex. 1, p.
4.7-4.)%

Staff relied upon state regulatory guidance implementing Proposition 65 to
determine a cancer risk significance level. ® For example, state standards
specify that:
[T]he risk level which represents no significant risk shall be one
which is calculated to result in one excess case of cancer in an
exposed population of 100,000, assuming lifetime exposure.” This

level of risk is equivalent to a cancer risk of ten in one million, or
10x10° (Title 22, Cal. Code of Regs., § 12703(b).)

An important distinction is that the Proposition 65 significance level applies
separately to each cancer-causing substance, whereas staff determines
significance based on the total risk from all cancer-causing chemicals. Thus, the
manner in which the significance level is applied by Staff is more conservative

(health-protective) than that which applies to Proposition 65. (Ex. 1, p. 4.7-4.)

® Staff's hazard index is a ratio comparing exposure from facility emissions to the reference
(safe) exposure level. A ratio of less than one signifies that the worst-case exposure is below the
safe level. The hazard index for every toxic substance, which has the same type of health effect,
is added to yield a total hazard index. The total hazard index is calculated separately for acute
and chronic effects. A total hazard index of less than one indicates that cumulative worst-case
exposures are less than the reference exposure levels (safe levels). Under these conditions,
health protection is likely to be achieved, even for sensitive members of the population. In such a
case, Staff presumes that there would be no significant non-cancer project-related public health
impacts. (Ex. 1, p. 4.7-4.)

® Proposition 65, the Safe Drinking Water and Toxic Enforcement Act of 1986 and its
implementing provisions. (Health & Safety Code, §§ 25249.5 et. seq.)
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BAAQMD’s significant risk level (ten in one million) is consistent with the state’s
regulatory standard.®® In addition, BAAQMD’s Risk Management Policy states
that a project with an incremental cancer risk of between one and ten in a million
is acceptable if best available control technology (BACT) has been applied to
reduce risk. In general, BAAQMD would not approve a project with a cancer risk

exceeding ten in one million. (Ex. 1, p. 4.7-4.)

Potential cancer risk is calculated by multiplying the exposure estimate by the
potency factors for the individual carcinogens involved. The exposure estimate is
based on a worst—case scenario, which assumes a maximally exposed individual
(MEI). The hypothetical MEI is an individual assumed to be located at the point
where the highest concentrations of air pollutants associated with facility
emissions are predicted to occur, based on air dispersion modeling for a
significantly long time (7-70 years). Human health risks associated with toxic
emissions from the proposed facility are unlikely to be higher at any other
location than at the location of the MEI. If there is no significant impact
associated with toxic concentrations in the air at the MEI location, it is unlikely
that there would be significant impacts in any location near the facility. (Exs. 1,
pp. 4.7-3; 4C, p. 44.)

By combining average toxic concentration levels from all monitoring sites within
the BAAQMD with cancer risk factors specific to each contaminant, lifetime
cancer risk can be calculated to provide a background risk level for inhalation of
ambient air. In 1998, the background cancer risk calculated by BAAQMD for the
Bay area was 199 in one million. The pollutants 1,3-butadiene and benzene,
emitted primarily from mobile sources, were the two highest contributors to risk

and together accounted for over half of the total. The risk from 1,3-butadiene

® The proposed site is within the jurisdiction of BAAQMD, which includes Santa Clara County as
well as eight other Bay Area counties. BAAQMD conducts ambient monitoring of thirteen
gaseous toxic air contaminants at 17 locations throughout the district, and must notify nearby
residents when it determines that there is a significant health risk from a facility. (Ex. 1, p. 4.7-
7;Health and Safety Code § 44362(b).)
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was about 66 in one million, while the risk from benzene was about 58 in one
million. Formaldehyde accounts for about seven percent of the 1998 average
calculated cancer risk for the Bay Area, with a risk of about 13 in one million.
Formaldehyde is emitted directly from vehicles and other combustion sources,
such as the proposed LECEF project. (Ex. 1, p. 4.7-7.)

The use of reformulated gasoline, beginning in the second quarter of 1996, as
well as other toxics reduction measures, have led to a decrease of ambient levels
of toxics and associated cancer risk during the past few years. For example,
cancer risk was 342 in one million based on 1992 data, 315 in one million based
on 1994 data, and 303 in one million based on 1995 data. (Ex. 1, p. 4.7-7.)

The toxic air monitoring station closest to the LECEF project is on Fourth Street
in San Jose. The 1997 ambient levels of the two pollutants, which contribute
most to ambient risk (1,3-butadiene and benzene), were significantly higher at
that station than the Bay Area average, probably due to mobile sources. In 1997,
cancer risks in San Jose for 1,3-butadiene and benzene were about 162 and 78
in one million, respectively, compared to the Bay Area average of 58 and 54 in
one million. However, 1998 data show that concentrations of 1,3-butadiene were
lower in San Jose than the Bay Area average, while benzene levels were only
marginally higher. In 1998, cancer risk for 1,3-butadiene was 51 in one million in
San Jose compared to 66 for the Bay Area, while risk for benzene was 63 in one

million in San Jose compared to 58 in the Bay Area. (Ex. 1, p. 4.7-7.)

Finally, features of the natural environment, such as meteorology67 and terrain,

affect the potential for the LECEF to impact public health. An emissions plume

o7 Meteorological conditions, including wind speed, wind direction, and atmospheric stability,
affect the extent to which pollutants are dispersed into the ambient air as well as the direction of
pollutant transport. This, in turn, affects the level of public exposure to emitted pollutants and
associated health risks. When wind speeds are low and the atmosphere is stable, for example,
dispersion is reduced and localized exposure may be increased. The climate at the project site is
dominated by the influence of the Pacific Ocean and the pacific high-pressure system, which is a
semi-permanent, subtropical, high-pressure system located off the coast. The size and strength
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from a facility may affect elevated areas before lower terrain areas, due to a
reduced opportunity for atmospheric mixing. Consequently, areas of elevated
terrain can often be subjected to increased pollutant impacts. Also, the types of
land use near a site influence the surrounding population distribution and density
which, in turn, affects public exposure to project emissions. Additional factors
affecting potential public health impact include existing air quality and

environmental site contamination.®® (Ex. 1, p. 4.7-5.)

2. Potential Impacts

Topography at the LECEF site is relatively flat, with an elevation about 15 feet
above sea level. Currently, land at the proposed site is classified as
undeveloped prime farmland. Existing land uses in the project vicinity include a
wastewater treatment plant and its buffer area, State Route 237, a bus yard, a
mobile home park, wildlife refuge and agricultural and industrial uses. The
nearest residential areas are approximately 3,200 feet (0.6 mile) southwest of the
site, 4,200 feet (0.8 mile) east of the site and 7,500 feet (1.4 miles) southeast of
the project site. The nearest schools are located about 5,300 feet (1 mile) and
6,900 feet (1.3 miles) northeast of the site in the city of Milpitas. (Ex. 1, p. 4.7-6.)

of the Pacific high is at a maximum during the summer, when it is at its northernmost position,
and results in strong northwesterly air flow and negligible precipitation. During this period,
inversions become strong, winds are light, and the pollution potential is high. The influence of the
Pacific high weakens during the fall and winter when it moves southwestward, which allows
storms from the Gulf of Alaska to reach northern California. About 80 percent of the annual
rainfall in the region occur between November and March. During the winter, inversions are
weak, winds often moderate and the potential for air pollution is low. Atmospheric stability is a
measure related to turbulence, or the ability of the atmosphere to disperse pollutants due to
convective air movement. Mixing heights (the height above ground level through which the air is
well mixed and in which pollutants can be dispersed) are lower during mornings due to
temperature inversions and increase during the warmer afternoons. (Ex. 1, p. 4.7-6; see our
section on Air Quality supra.)

% See our sections on Hazardous Materials Management, Worker Safety, and Waste, infra,
for a discussion of contamination at the site. As described in the Waste Management section,
soils at the project site contain elevated levels of residual pesticides, including total DDT, and
also dieldrin, endrin, lead and arsenic. Construction measures for worker safety are incorporated
in the Conditions in our section on Worker Safety. (Ex. 1, p. 4.7-8.)
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The Agnews Development Center (East Area) is located approximately 1.1 miles
south of the LECEF site. Operated by the California Department of Development
Services, Agnews Development Center provides care and treatment of the
developmentally disabled.®® (Ex. 4C, p. 43.) A childcare center recently opened
at the Cisco Systems facility on Barber Lane in Milpitas, south of SR 237 and
west of 1880, approximately 1.1 miles southeast of the LECEF site. (Ex. 4C, p.
43.)

a) Construction

Potential risks to public health may be associated with exposure to toxic
substances in contaminated soil disturbed during site preparation and from heavy
equipment operation.”® The operation of construction equipment will result in air
emissions from diesel-fueled engines. Although diesel exhaust contains criteria
pollutants such as nitrogen oxides, carbon monoxide, and sulfur oxides, it also
includes a complex mixture of thousands of gases and fine particles. These
particles are primarily composed of aggregates of spherical carbon particles
coated with organic and inorganic substances. Diesel exhaust contains over 40
substances that are listed by the USEPA as hazardous air pollutants and by the
CARSB as toxic air contaminants. (Ex. 1, p. 4.7-8/9.)

Exposure to diesel exhaust causes both short- and long-term adverse health

effects.”’  Short-term effects can include increased cough, labored breathing,

% It includes its own gas-fired, combined-cycle cogeneration facility. (Ex. 4C, p. 43.)

" Criteria pollutant impacts from the operation of heavy equipment, particulate matter from earth
moving equipment and the procedures for minimizing dust exposure are addressed in the Air
Quality section. (See Conditions AQ-SC1-AQ-SC4.)

" Applicant discusses exhaust emissions from construction activities in the AFC Appendix 8.1D.
Diesel emissions are generated from sources such as trucks, graders, cranes, welding machines,
electric generators, air compressors, and water pumps. Maximum daily emissions of 42.2 Ib/day
PM10 are determined, with 5.29 Ib/day PM10 due to construction equipment and 36.87 Ib/day
due to fugitive dust emissions. Estimates are that about 12.5 percent of the total maximum daily
PM10 emissions are due to construction equipment emissions. Modeling construction activities,
which are assumed to occur for eight hours per day, gives a one-hour maximum concentration of
13.2 ug/m3 Appendix 8.1D, Table 8.1D-3). The modeled one-hour concentration at the nearest
residential receptor is not presented in the AFC. (Ex. 2, [Vol. 2], App. 8.1D 2.2.14.)
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chest tightness, wheezing, and eye and nasal irritation. Long-term effects can
include increased coughing, chronic bronchitis, reductions in lung function, and
inflammation of the lung. Epidemiological studies also strongly suggest a causal
relationship between occupational diesel exhaust exposure and lung cancer.
(Ex. 1, p. 4.7-9.)

Based on a number of health effects studies, the Scientific Review Panel on

Toxic Air Contaminants (SRP) recommended:

e a chronic REL for diesel exhaust particulate matter of 5 ug/m* and

e a cancer unit risk factor of 3x10™ (ug/m?®)"-"2

Applicant conducted air dispersion modeling to estimate the maximum in air
concentration of diesel particulate matter at residential locations. This analysis
indicated that carcinogenic risk due to the maximum exposure to diesel exhaust
during construction activities would fall below thresholds used for regulating TAC
emissions. Moreover, the maximum concentration of diesel particulate matter
would be lower that the REL, which means that construction-related emissions of
diesel particulate would not produce adverse health effects. (Exs. 1, p. 4.7-10;
4C, p. 44;1G, p. 6.)

In order to mitigate potential impacts of particulate emissions from operation of
diesel-powered construction equipment, Staff recommended and we approve of
the use of ultra-low-sulfur diesel fuel and the installation of soot filters on
stationary diesel equipment. (3/11/02 RT 183:1-24; Ex. 1G, p. 6.) The catalyzed
diesel particulate filters are passive, self-regenerating filters that reduce
particulate matter, carbon monoxide, and hydrocarbon emissions through

catalytic oxidation and filtration. The degree of particulate matter reduction is

2 The SRP did not recommend a value for an acute REL, since available data in support of a
value was deemed insufficient. On August 27, 1998, the ARB listed particulate emissions from
diesel-fueled engines as a toxic air contaminant and approved SRP’s recommendations
regarding health effect levels. (Ex. 1, p. 4.7-9.)
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comparable for both mitigation measures in the range of approximately 85-92
percent. Such filters will reduce diesel emissions during construction and reduce
any potential for significant health impacts. (Ex. 1, p. 4.7-9; see Condition AQ-
SC2))

b) Operation

The emissions sources at the proposed LECEF project include:

a fire pump diesel engine;

an emergency generator;

four simple-cycle gas turbines; and

the cooling tower.

Potential public health risks are related to (1) diesel exhaust emissions from
testing the diesel engine-driven fire pump, (2) natural gas combustion emissions
from the gas turbines, and (3) noncombustion emissions from the cooling tower.
Combustion-related toxic emissions are shown below in Table 1. (Ex. 1, p. 4.7-
11.)

Table 1 lists combustion-related toxic emissions and demonstrates how each
TAC contributes to the health risk analysis. For example, the first row shows that
oral exposure to acetaldehyde is not of concern. But, if inhaled, it may have
cancer and chronic (long-term) noncancer health effects, but not acute (short-
term) effects. (Ex. 1, p. 4.7-11.)"

3 As noted earlier, the first step in a health-risk assessment is to identify potential TAC’s that the
facility may emit. Diesel exhaust emissions contain a number of TAC’s. However, a chronic REL
and cancer risk factor have been established for diesel particulate matter that may be used to
characterize emissions from diesel engines (please see the above discussion under Construction
Impacts). (Ex. 1, p. 4.7-10.)
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PUBLIC HEALTH, Table 1
Types of Health Impacts and Exposure Routes Attributed to
Combustion-Related Toxic Emissions

Oral Oral Inhalation Noncancer Noncancer

Substance Cancer Noncancer Cancer (Chronic) (Acute)

Acetaldehyde v

Acrolein

Ammonia

NERNERR

Benzene v v

1,3-Butadiene

Ethylbenzene

Formaldehyde

Iy

Hexane

Y

Napthalene

PAHs v v v

Propylene

Propylene v v
oxide

Toluene

NENERRR
\

Xylene

Source: (Ex. 1, p. 4.7-11.)

The diesel engine used for the backup fire pump must be tested on a weekly
basis in accordance with safety requirements, resulting in particulate emissions
that must be analyzed for health effects. ((3/11/02 RT 184:23-185-5; Ex. 1, p.
4.7-10.)

BAAQMD’s Risk Management Policy for Diesel Engines lists criteria for

permitting stationary diesel engines, and states that:
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[Nf the annual emissions would result in an incremental
cancer risk equal to or less than one in one million
(measured at the point of maximum residential or off-site
worker exposure) over an exposure period of 70 years, the
project is acceptable without further risk management
considerations. (Ex. 1, p. 4.7-10.)

Noncriteria pollutants and the amounts (emission factors) that may be emitted

from the cooling tower are shown below in Table 2. (Ex. 1, p. 4.7-11; see also
Ex. 2, [Vol. 2], Table 8.6-2.)

PUBLIC HEALTH, Table 2

Types of Health Impacts and Exposure Routes
Attributed to Cooling Tower Emissions

Substance

Oral
Cancer

Oral
Noncancer

Inhalation
Cancer

Chronic
Noncancer

Acute
Noncancer

Ammonia

v

Arsenic

Cadmium

Chromium (IlI)

Copper

Lead

NN ERR

Mercury

Nickel

Silver

NEN

Zinc

Source: (Ex. 1, p.4.7-11.)

Cooling tower noncriteria emissions will originate from TAC’s in the cooling

source water that become entrained in liquid water droplets emitted as cooling

tower drift.”* Table 2 lists these substances and shows how each contributes to

the health risk analysis.

" LECEF will use treated wastewater from the San Jose/Santa Clara Water Pollution Control

Plant (WPCP) for cooling.

In the AFC, Applicant lists constituents found in WPCP wastewater

that could be emitted as part of the drift. Also listed are the amounts of each pollutant released to
the atmosphere in the cooling tower drift based on the pollutant levels in the circulating cooling
water. (Exs. 1, p. 4.7-11; 2, [Vol. 1], § 2.2.14; Appendix 8.1, Tables 8.1A-7 & 8.14-1; see also our
section on Soil & Water Resources, infra.)
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Mr. Garbett’'s cross-examination sought to establish a concern about harmful
public health effects from recycled water droplets in the cooling tower and the
possible negative effect of “the ionic balance of a combustion process.” (3/11/02
RT 166:10-171-19.) Applicant’s witness established that there would be no
significant risks to human health related to pathogens associated with the use of

recycled water in the cooling towers. (Ex. 4C, p. 46.)"°

Applicant conducted a “worst-case” analysis to quantify potential emissions
hazards. Maximum hourly emissions are required to calculate acute (one-hour),
noncancer health effects, while estimates of maximum emissions on an annual
basis are required to calculate cancer and chronic (long-term), noncancer health
effects. (Ex. 1, p. 4.7-12.)

The emergency generator includes an 804-horsepower engine with a PM10
emission rate of 0.28 Ib/hr. The diesel fire pump will be powered by a 368-
horsepower engine with a PM10 emission rate of 0.073 Ib/hr. According to
Applicant’s modeling, the diesel fire pump engine will have a maximum operation
of 45 minutes/day and 100 hours/year. The emergency generator will have a
maximum operation of one hour per day and 200 hours per year. The diesel fire
pump engine and the emergency generator will not be tested on the same day.
(Ex. 1, p. 4.7-12; see Air Quality Tables 7 & 8.)

Combustion gas turbines maximum-hourly fuel use, as shown in the AFC, is
combined with the emission factor for each TAC estimate hourly and maximum
annual emissions. Emission factors are estimates of the amounts of toxic
substances released per unit of fuel burned and are from data compiled by the
AP-42 and the California Air Toxic Emission Factors (CATEF) database

> Staffs public health expert, Dr. Alvin Greenberg, addressed Mr. Garbett’'s ionic balance
concerns in detail explaining that such concerns were not currently validated in the scientific
community. (3/11/02 RT 187:5-189-8.) We note that Dr. Greenberg during early public Staff
workshops on the LECEF project had invited Mr. Garbett to submit any scientific data on the
subject of ionic balance, but that none had been forthcoming. (3/11/02 RT 187:5-22.)
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maintained by the CARB. ((Exs. 1, p. 4.7-12; 2, [Vol. 1], p. 8.1-26); Vol. 2, App.
8.1A, Tables 8.1-6 & 8.1A-6.)

Next in the health-risk assessment process is to estimate the ambient
concentrations of toxic substances. This is accomplished by using a screening-
air-dispersion model and assuming conditions that result in maximum impacts.
The screening analysis was performed using the USEPA approved ISCST3

dispersion modeling program.”®

Finally, ambient concentrations were used in conjunction with RELs and cancer
unit-risk-factors to estimate health effects, which might occur from exposure to
facility emissions. Exposure pathways or ways in which people might be
exposed to TAC's include:

e inhalation;

e dermal (through the skin);

e absorption;

¢ soil ingestion; and,

e consumption of locally grown plant foods, and mother’s milk. (Ex. 1, p.

4.7-12.)"7

Dispersion modeling for diesel emissions from fire pump testing resulted in a
maximum modeled annual impact at a location distinct from the location of the
maximum cancer risk from the turbines. At the site of maximum cancer risk from
the diesel fire pump engine, the maximum risk is determined by applying the
diesel exhaust particulate unit-risk value to the maximum annual average PMyg
concentration. After adjusting for workplace exposure (46 years/70 years), the
maximum risk is 0.14x10°. This is less than the significance level. (Ex. 1, p. 4.7-
13.)

’® See our Air Quality section for a detailed discussion of the modeling methodology.

" The above method of assessing health effects is consistent with CAPCOA’s Air Toxics “Hot
Spot” Program Revised 1992 Risk Assessment Guidelines (October 1993). (Ex. 1, p. 4.7-13.)
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BAAQMD’s FDOC states that since the health risk screening showed that the
resulting increased carcinogenic risk is less than one in one million, the fire pump
diesel engine is exempt from permit requirements. Both acute- and chronic-
hazard indices are outside the REL of 1.0, indicating that no short- or long-term
adverse health effects are expected, as Table 3 demonstrates. Staff
independently calculated noncancer hazard indices based on ground level
concentrations presented in the AFC and obtained results similar to those
presented in the AFC. (Ex. 1, p. 4.12-13.)

PUBLIC HEALTH, Table 3
Operation Hazard/Risk

Type of Hazard/Risk InIc-jI:)z(/aI;?sk Significance Level Significant?
Acute Noncancer 0.02 1.0 No
Chronic Noncancer 0.003 1.0 No
Individual Cancer 0.02x10°® 1.0x10° No

Source: (Ex. 1, p.4.7-13.)

The screening health-risk assessment for the project, including combustion and
noncombustion emissions, resulted in a maximum acute-hazard index of 0.02 at
a location northeast of the proposed site. The chronic-hazard index at the point
of maximum impact for chronic noncancer health effects is 0.003 and is located
south and slightly east of the proposed facility. (Ex. 1, p. 4.7-13.)

Total worst-case individual cancer risk is estimated to be 0.02 in one million. As
discussed earlier, this is the risk at the location where long-term pollutant
concentrations are calculated to be the highest, and is at the same location as
the maximum chronic hazard. Staff independently calculated cancer risk based
on ground level concentrations presented in the AFC and obtained the same

value that was presented in the AFC. (Ex. 1, p. 4.7-14; see Table 3 above.)

c) Cumulative Impacts
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The maximum cancer risk from the LECEF is 0.02 in one million, while the
maximum risk from the diesel fire pump is 0.14 in one million. These risks occur
at separate locations. If the maximum risk for both sources occurred at the same
location, the cumulative risk would be 0.16 in one million. Maximum risk is not
determined at the nearest residence. In comparison, BAAQMD estimated the
Bay Area average lifetime cancer risk for inhalation of ambient air to be 199 in
one million based on 1998 ambient average toxic concentration data. (Ex. 1, p.
4.7-14.)

The maximum impact location for the LECEF occurs where pollutant
concentrations would theoretically be the highest. Even at this location, staff
does not expect any significant change in lifetime risk to any person, and the
increase does not represent any real contribution to the ambient risk of 199 in
one million. Modeled facility-related risks are lower at all other locations, and
actual risks are expected to be much lower, since worst-case estimates are
based on conservative assumptions, and overstate the true magnitude of the risk
expected. Thus, Staff concluded that incremental impacts of additional risks
caused by the LECEF would be insignificant and not cumulatively considerable.
(Ex. 1, p. 4.7-14.)

In addition, the worst-case, long-term health impact from LECEF (0.003 hazard
index) is well below the significance level of 1.0 at the location of maximum
impact. At this level, Staff concluded that any cumulative health impacts are
expected to be insignificant. As with cancer risk, long-term hazard would be
lower at all other locations and cumulative impacts at other locations would also

be less than significant.

Finally, BAAQMD examined the issue of cumulative impacts from facilities
affecting the same neighborhood and concluded that elevated concentrations of
TAC’s from stationary sources:

e tend to be quite localized; and
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e that cumulative risks are likely to occur only when multiple facilities
with substantial low-level emissions are immediately adjacent to, or

very close to, one another. (Ex. 1, p. 4.7-14.)

Even in the unlikely event that worst-case emissions from an existing facility were
to coincide both geographically and temporally with LECEF emissions at the
location of maximum impact, the overall long-term health outlook would not
change for anyone. Thus, the LECEF will not result in any significant cumulative

cancer or chronic noncancer health impacts. (Ex. 1, p. 4.7-14.)

CoMMISSION DISCUSSION

The evidence of record fully supports the conclusion that the LECEF will not
cause any adverse health effects to the surrounding area. Intervenor Mr. Garbett
failed to rebut Applicant’s Public Health methodology. He also failed to produce
any direct evidence to demonstrate any threat of harm to the public arising from
cooling tower drift or ionic balance. We are indeed satisfied that Applicant has
carried its burden of proof on this question. The conservative nature of the
analysis and the methodology applied convince us that there is no significant and

unmitigated Public Health impacts identified in our record.

FINDINGS AND CONCLUSIONS

Based on the evidence of record, the Commission makes the following findings

and conclusions:

1. Normal operation of the proposed project will result in the routine release of
criteria and noncriteria pollutants that have the potential to adversely impact
public health.

2. Emissions of criteria pollutants, which are discussed in the Air Quality section

of this Decision, will be mitigated to levels consistent with applicable
standards.
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10.

11.

12.

13.

Applicant performed a health-risk assessment, using well-established
scientific protocol, to analyze potential adverse health effects of noncriteria
pollutants emitted by the proposed project.

There are several sensitive receptors within a 1.5—mile radius of the project
site.

Maximum impact location occurs where pollutant concentrations would
theoretically be the highest. At this location, there is no significant change in
lifetime risk to any person, and the increase does not represent any real
contribution to the ambient risk of 199 in one million.

The significance level is 1.0 for both the acute and chronic noncancer hazard
risk indices and the significance level is one in a million for individual cancer
risk.

The screening health-risk assessment for the project, including combustion
and noncombustion emissions, resulted in a maximum acute hazard index of
0.02 at a location northeast of the proposed site.

The chronic-hazard index at the point of maximum impact for chronic
noncancer health effects, located south and slightly east of the proposed
facility, is 0.003.

Total worst-case individual cancer risk is estimated to be 0.02 in one million
at the same location as the maximum chronic hazard.

Modeled facility-related risks are lower at all other locations, and actual risks
are expected to be much lower, since worst-case estimates are based on
conservative assumptions, and overstate the true magnitude of the risk
expected.

Acute and chronic non-cancer health risk from project emissions during
construction and operational activities are insignificant.

The potential risk of cancer from project emissions is less than significant.

There is no evidence of cumulative public health impacts from project
emissions.

The Commission therefore concludes that project emissions of non-criteria

pollutants do not pose a significant direct, indirect, or cumulative adverse public

health risk. All Conditions of Certification that control project emissions are

specified in the Air Quality section of this Decision.
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C. HAZARDOUS MATERIALS MANAGEMENT

Public safety concerns may arise from the construction and operation of a
proposed project, especially with respect to the handling, transportation, and
disposal of hazardous materials. Therefore, the Commission examines each
power plant proposal to determine if the facility is designed to ensure the safe
handling and storage of these materials. (Related issues are also addressed in
the Waste Management, Worker Safety, and Traffic and Transportation portions
of this Decision). A list of hazardous materials and a summary of special
handling precautions to be used by Applicant may be found in the AFC. (Exs. 2,
Table 8.12-2.)

SUMMARY OF THE EVIDENCE

Hazardous materials will be used during LECEF’s construction and operation.
The California Accidental Release Prevention Program (Cal-ARP) directs facility
owners storing or handling acutely hazardous materials in reportable quantities,
to develop a Risk Management Plan (RMP).”® (Health and Safety Code, §
25531.) RMP’s must be submitted to appropriate local authorities, the United
States Environmental Protection Agency (EPA), and the designated local

Administering Agency for review and approval. (Ex. 1, p. 4.4-2.)

Since LECEF is a facility that will potentially store or use hazardous materials, it
is required to prepare and file a Hazardous Materials Business Plan (HMBP) with
Santa Clara County, which is designated as the local Certified Unified Program
Authority (CUPA). (H&S Code § 25503.5.) The HMBP is required to contain

® The RMP must include an evaluation of the potential impacts associated with an accidental
release, the likelihood of an accidental release occurring, the magnitude of potential human
exposure, any preexisting evaluations or studies of the material, the likelihood of the substance
being handled in the manner indicated, and the accident history of the material. This new,
recently developed program supersedes the California Risk Management and Prevention Plan
(RMPP). (Ex. 1, p.4.4-2.)
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information on the business activity, the project owner, a hazardous materials
inventory, facility maps, an Emergency Response Contingency Plan, an

Employee Training Plan, and other record keeping forms. (Ex. 1, p. 4.4-2.)

Hazardous materials to be used during project construction will include gasoline,
diesel fuel, motor oil, hydraulic fluid, solvents, cleaners, sealants, welding flux,
various lubricants, paint; and paint thinner. The quantities of hazardous
materials that will be onsite during construction are small, relative to the
quantities used during operation. The small quantities of fuel, oil, and grease
that might drip from construction equipment will have relatively low toxicity and
will be biodegradable. Thus, environmental impacts are likely to be negligible.
These materials pose no significant potential for offsite impacts because of the
small quantities stored onsite, their relative lack of toxicity, and environmental
mobility. (Exs. 1, p. 4.4-5; 4D, p. 23.)

During operation, LECEF will store and use a number of hazardous materials
onsite. Large quantities of aqueous ammonia (19 percent ammonia/81 percent

water solution)’®, sulfuric acid,®® sodium hypochlorite,®! lubricating and mineral

" LECEF will store approximately 10,000 gallons of aqueous ammonia onsite in a single storage
tank. (Exs. 1, p. 4.4-5; 4D, p. 23; see Facility Design section, Table 1.) Title 8 generally codifies
the requirements of several industry codes, including the ASME Pressure Vessel Code, ANSI
K61.1 and the National Boiler and Pressure Vessel Inspection Code. While these codes apply to
anhydrous ammonia, due to the large amounts of hazardous materials to be stored onsite, we are
applying them to LECEF’s design of storage facilities for aqueous ammonia. (HAZ-4; Title 8,
CCR, § 458 and §§ 500 — 515.)

8 | ECEF will store approximately 6,000 gallons of sulfuric acid onsite. Staff conducted a
quantitative assessment of the potential for impact associated with sulfuric acid use, storage, and
transportation. Staff found no hazard would be posed to the public. However, in order to protect
against risk of fire, we will require the project owner to ensure that no combustible or flammable
material is stored, used, or transported within 100 feet of the sulfuric acid tank. (See Condition
HAZ-5.) Staff found that sulfuric acid does not pose a risk of offsite impacts, because it has
relatively low vapor pressures and thus spills would be confined to the site. (Exs. 1, p. 4.4-5; 4D,
p. 23.)

#1LECEF will store approximately 8,000 gallons of sodium hypochlorite onsite. (Exs. 1, p. 4.4-5;
4D, p. 23.)
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oils will be stored onsite.®> The chances for accidental mixing of aqueous
ammonia and incompatible hazardous materials, for example, sodium
hypochlorite—particularly during transfer from delivery vehicles to storage tanks—
should be reduced as much as possible. Thus, measures to prevent such mixing
are extremely important and will be required as an additional section within the
Safety Management Plan for delivery of aqueous ammonia. (Ex. 1, p. 4.4-5; see
Condition HAZ-3.)

Only aqueous ammonia has sufficient vapor pressure to potentially cause onsite
and offsite impacts. (3/11/02 RT 272:18-276:25) Applicant will employ
engineering controls such as enclosure of the tank within a secondary
containment structure equipped with a water spray vapor control system. The
choice to use aqueous ammonia significantly reduces the risk that would be
associated with use of the more economical anhydrous form of ammonia. Use of
the aqueous form eliminates the high internal energy associated with the more
hazardous anhydrous form, which is stored as a liquefied gas at elevated
pressure. Spills associated with the aqueous form are also much easier to
contain than those associated with the anhydrous form.®* (Exs. 1, p. 4.4-5/6; 4D,
p. 23; see Condition HAZ-3.)

8 | ECEF must develop and implement effective safety management plans (SMP) to insure that
the large quantities of hazardous materials are handled safely. While such requirements primarily
provide for the protection of workers, they also indirectly improve public safety and are
coordinated with the RMP process. (Title 8, CCR, § 5189.)

8 In addition, relatively slow mass transfer from the free surface of the spilled aqueous solution
limits emissions from a spill of aqueous ammonia. Indeed, evaporation of ammonia from a 19
percent solution is so slow that it presents a very small risk to offsite receptors. Accordingly, the
US EPA RMP regulation and the Cal-ARP regulation (under certain specified conditions) specify
that aqueous ammonia solution concentration less than 20 percent are exempt. Thus, an RMP
may not be required by LORS. Nevertheless, Applicant did conduct an Offsite Consequence
Analysis and found no significant risk would be posed to the public due to a worst-case
catastrophic release of 16,000 gallons of 24 percent aqueous ammonia. Staff conducted its own
Offsite Consequence Analysis. Staff's findings were consistent that because the facility will store
no more than 10,000 gallons of a 19 percent solution, and provide for secondary containment, no
significant offsite risk is posed to the public. LECEF’s will also require the transportation of
aqueous ammonia to the facility and we have conditioned that travel appropriately. (3/11/02 RT
261:22-263:23; Ex. 2, p. 8.12.3; see Traffic & Transportation section, infra, TRANS-3.)
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Aqueous ammonia is typically handled safely and without incident. However
mishandling can result in impacts on public health, particularly during transfer
from a delivery vehicle to a storage tank. It is during this transfer operation that
the greatest risk of an accidental spill and release could occur.®* (Ex. 1, p. 4.4-
6.)

Aqueous ammonia is routinely transported on California freeways, subject to
federal and state laws, ordinances, regulations, and standards without incident.
Transportation accident studies support a conclusion that incidents are highly
dependent on the type of roadway and surroundings. Reported truck accident
frequency is highest for an undivided multilane road (at 5.44 accidents per million
miles) compared to 0.93 accidents per million miles for a freeway in rural
California. (Ex. 1, p. 4.4-6; 4.10-1-3.)85

Staff evaluated the proposed route to be used for shipment of hazardous
materials to the facility, based upon an analysis of traffic patterns and LORS.
The precise transportation route will not be determined until the hazardous
material shipper contacts the California Highway Patrol (CHHP) and applies for a
license. Because LECEF is located near all multi-lane freeways (U.S. 101, SR
237, and 1-880), Staff concluded that it is unlikely that a serious release would

occur while transporting hazardous materials. We concur and accept the

8 A RMP for the proposed aqueous ammonia storage tank and delivery vehicle transfer pad will
be prepared (if required by the Cal-ARP regulations) and submitted to the US EPA, CUPA and
the Energy Commission CPM for review and approval. The HMBP (which shall include the
proposed building chemical inventory as per the (UFC) will be prepared and submitted to the
CUPA for review and to the Energy Commission CPM for review and approval prior to
construction. (See Condition HAZ-2.)

8 Similarly, the accident rate in urban California is highest for a multilane road that is undivided at
13.02 accidents per million miles vis-a-vis 1.59 accidents per million miles on a freeway. A recent
study went even further to conclude that releases of hazardous materials on freeways rarely play
a role in deaths or injuries. It is therefore reasonable to say that the likelihood of an accident
involving a release of ammonia is probably higher on local roads than on the freeways. This is
supported by a report observing that accident rates are typically much higher for two-lane rural
roads compared to multi-lane highways. (Ex. 1, p. 4.4-6.)
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conditions proposed to address transportation of aqueous ammonia and other
hazardous materials. (3/11/02 RT 261:22-263:13; Ex. 1, p. 4.4-7; 4.10-10; see
Conditions HAZ-7-8 & TRANS 3.)

Natural gas is the primary fuel source for LECEF. Although no natural gas is
stored onsite, the LECEF will also involve the construction and operation of a
natural gas pipeline and handling of large amounts of natural gas. Natural gas
poses a fire and/or explosion risk because of its flammability. Staff concluded
that the risk of a fire and/or explosion from natural gas can be reduced to
insignificant levels through adherence to applicable codes and the development

and implementation of effective safety management practices. (Ex. 1, p. 4.4-7.)

For example, (1) the use of double block and bleed valves for gas shut-off; (2)
automated combustion controls; and (3) burner management systems are
measures that will significantly reduce the likelihood of an explosion in gas-fired
equipment. Additionally, start-up procedures will require air purging of the gas
turbines prior to start-up, thus reducing the potential for an explosive mixture.
(Ex. 1, p. 4.4-7, citing National Fire Protection Association (NFPA) Code 85A.)

A new 10-inch diameter pipeline, 550-feet in length, will be placed underground.
The gas pipeline will connect to existing PG&E gas transmission lines 101 and
109.%¢ The pipeline will follow the western boundary on the former Lin-Hom
property north to the site. The design of the natural gas pipeline is governed by
laws and regulations that require use and inspection of high quality arc welding
techniques by certified welders.?” (Exs. 1, p. 4.4-7; 2, § 6.0.)

% PG&E’s lines 101 and 109 are located on the south side of the Lin-Hom property, adjacent to
State Route 237, approximately 0.5 miles from the PG&E Milpitas Gas terminal. (Ex. 1, p. 4.4-7.)

8 Many failures of older natural gas lines have been associated with poor quality gas welds, and
corrosion. Current codes address these issues by requiring use of corrosion resistant coatings
and cathodic corrosion protection. Another major cause of pipeline failure is damage resulting
from excavation activities near pipelines. Current codes address this issue by requiring clear
pipeline route marking. Existing codes also address seismic hazard in design criteria.
Evaluations of pipeline performance in recent earthquakes demonstrate that pipelines designed
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Applicant will install LECEF’s 10-inch diameter natural gas pipeline to PG&E'’s
specifications. The pipeline will be tested and designed for the appropriate
pressure. If loss of containment occurs as a result of pipe, valve, or other
mechanical failure or external forces, significant quantities of compressed natural
gas could be released rapidly. Such a release can result in a significant fire
and/or explosion hazard, which could cause loss of life and/or significant property
damage near the pipeline route. Staff has concluded however, that the
probability of such an event is extremely low if the pipeline is constructed

according to present standards. (Ex. 1, p. 4.4-8.)

According to Department of Transportation (DOT) statistics, the frequency of gas
line reportable incidents is about 0.25 for all pipeline incidents per 1,000 miles
per year (or 2.5 x 104 incidents per mile per year). DOT has also evaluated and
categorized the major causes of pipeline failure. To summarize, the four major
causes of accidental releases from natural gas pipelines are:

e OQutside Forces-43 percent;

e Corrosion-18 percent;

e Construction/Material Defects-13 percent;, and

e Other-26 percent. (Ex. 1, p. 4.4-8.)

Outside force includes damage caused by use of heavy mechanical equipment
near pipelines (e.g., bulldozers and backhoes used in excavation activities),
weather effects, vandalism, and earthquake-caused rupture.88 The fourth
category, “Other” includes equipment component failure, compressor station
failures, operator errors and sabotage. The average annual service incident
frequency for natural gas transmission systems varies with age, the diameter of

the pipeline, and the amount of corrosion.

to modern codes perform well in seismic events while older lines frequently fail. (Ex. 1, p. 4.4-
7/8.)

8 As seen in the 1989 and 1995 earthquakes, respectively, in the Marina District of San
Francisco during Loma Prieta, and in January 1995 in Kobe Japan. (Ex. 1, p. 4.4-8.)
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Older pipelines have a significantly higher frequency of incidents. This results
from the lack of corrosion protection and use of less corrosion resistant materials
compared to modern pipelines, limited use of modern inspection techniques, and
higher frequency of incidents involving outside forces. The increased incident
rate due to outside forces is the result of the use of a larger number of smaller
diameter pipelines in older systems, which are generally more easily damaged

and the uncertainty regarding the locations of older pipelines. (Ex. 1, p. 4.4-8.)

Thus, the following safety features will be incorporated into the design and

operation of LECEF’s natural gas pipeline:

(1) Butt welds will be X-rayed and the pipeline will be tested with water
prior to the introduction of natural gas into the line;

(2) the pipeline will be surveyed for leakage annually;

(3) the pipeline will be marked to prevent rupture by heavy equipment
excavating in the area; and

(4) Valves at the meter will be installed to isolate the line if a leak occurs.
(3/11/02 RT 263:23-265:2; Ex. 1, p. 4.4-8; see Conditions HAZ-8-10.)

Mr. Garbett raised an issue with respect to LECEF’s use of polymers and their
impact as a potential hazard to workers. Staff's expert, Dr. Greenberg, explained
that he was familiar with the issue of material data sheets having been employed
at Cal-OSHA as an Assistant Deputy Chief of Health when material data sheets
were written. Dr. Greenberg assured the Committee and Mr. Garbett that
polymer use as a hazardous material would have a negligible impact at the
LECEF. Dr. Greenberg stated that polymers are used in very low amounts, not
subject to measurement from any source. (3/11/02 RT 265:10-267:15.)

The Coalition raised a concern relative to the safety of USD workers. Offsite
workers, as with the general public, would lack the hazardous material protection
training and equipment of LECEF’s employees in case of an accidental ammonia
release. Again, Dr. Greenberg explained that Applicant and Staff's Offsite

Consequence Analysis modeling demonstrated that a level of concern for
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airborne concentration of ammonia would not be reached at USD, even in the
case of a catastrophic release. Stated differently, although there would be a
strong odor of ammonia in the area, generally, members of the public would not
be incapacitated to a point where they would be physically impaired to leave the
area. (3/11/02 RT 274:1-276:25.)

ComMMISSION DISCUSSION

Having reviewed the testimony, the Committee is persuaded that Applicant and
Staff have fully addressed all of the Intervenors’ concerns. The weight of the
evidence demonstrates that Applicant and Staff have identified the regulatory
body of plans and practices, which govern the transportation, storage and use of
hazardous materials at LECEF. Staff has concluded that any potential adverse
impacts from the transport of aqueous ammonia can be easily reduced to a level
of insignificance through the Applicant’'s conformance with applicable standards
and laws, reinforced by Staff's proposed mitigation. In addition, Staff believes
that existing regulatory requirements are sufficient to reduce the risk of accidental

release from the natural gas pipeline to insignificant levels. We concur.

Finally, we conclude that as proposed, LECEF will cause no significant risk of
offsite impacts. Thus, the direct impacts of the project will not add to any existing
accidental release risks. As to closure, the requirements for handling of
hazardous materials remain in effect until such materials are removed from the
site regardless of when facility closure occurs. The facility owners are
responsible for continuing to handle such materials in a safe manner, as required

by applicable laws.
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FINDINGS AND CONCLUSIONS

Based on the evidence of record concerning the topic area of Hazardous

Materials Management, we find and conclude as follows:

10.

LECEF will use hazardous materials at the facility.

Hazardous materials to be used during the construction phase of LECEF
project include gasoline, diesel fuel, motor oil, hydraulic fluid, lubricants,
solvents, cleaners, sealers, welding flux, paint, and paint thinner.

Hazardous materials to be used in substantial quantities during the
operation phase of LECEF include natural gas and aqueous ammonia.
Aqueous ammonia is the only hazardous material that will be stored,
handled, and used onsite in reportable amounts.

The principal types of potential public health and safety hazards
associated with the hazardous materials noted in Findings 2 and 3 above
are the accidental release of ammonia gas and fire and explosion from
natural gas.

Applicant will store approximately 10,000 gallons of aqueous ammonia on
the LECEF site.

Applicant and Staff conducted Offsite Consequence Analyses and found
no significant risk would be posed to the public due to a worst-case
catastrophic release of aqueous ammonia.

The aqueous ammonia storage facility shall be designed to either the
ASME Pressure Vessel Code or ANSI K61.6 or to API 620. In all cases,
the storage tank structure shall be equipped with a water spray vapor
control system and it shall be protected by a secondary containment basin
capable of holding 150 percent of the storage volume plus the 24-hour
rainfall from the 25-year storm event.

Applicant will store approximately 8,000 gallons of sodium hypochlorite
onsite.

Applicant will store approximately 6,000 gallons of sulfuric acid onsite.
Staff conducted a quantitative assessment of the potential for impact

associated with sulfuric acid use, storage, and transportation, and found
that no hazard would be posed to the public.
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11.  Sulfuric acid does not pose a risk of offsite impacts, because it has
relatively low vapor pressures and thus spills would be confined to the
site. (Exs. 1, p. 4.4-5; 4D, p. 23.)

12. The mitigation measures incorporated in the Conditions of Certification
below will ensure that risks to public health and safety from hazardous
materials are reduced to an insignificant level.

13.  The proposed project will not contribute to a cumulative risk to the public
health and safety.

14. Implementation of the Conditions of Certification below will ensure that the
proposed project will comply with the laws, ordinances, regulations, and
standards related to hazardous materials management as specified in the
appropriate portion of Appendix A of this Decision.

We therefore conclude that the LECEF’s use of hazardous materials will not
create or contribute to any significant adverse public health and safety impacts

from the handling or storage of hazardous materials.

CONDITIONS OF CERTIFICATION

HAZ-1 The project owner shall not use any hazardous material in any
quantity or strength not listed in AFC Table 8.12-2 unless approved
in advance by the CPM.

Verification: The project owner shall provide to the (CPM), in the Annual
Compliance Report, a list of all hazardous materials contained at the facility.

HAZ-2 The project owner shall provide a Risk Management Plan RMP (if
required by regulation) to the CUPA and the CPM for review at the
time the RMP is first submitted to the U.S. Environmental Protection
Agency (EPA). A Hazardous Materials Business Plan HMBP
(which shall include the proposed building chemical inventory as
per the UFC) shall also be submitted to the CUPA for review and to
the CPM for review and approval prior to construction. The project
owner shall include all recommendations of the CUPA and the CPM
in the final HMBP. A copy of the final RMP, including all comments,
shall be provided to the CUPA and the CPM once it gets EPA
approval.

Verification: At least 30 days prior to the commencement of construction
of hazardous materials storage and containment structures, the project
owner shall provide the final plans (RMP and HMBP) listed above to the
CPM for approval.
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HAZ-3

The project owner shall develop and implement a Safety
Management Plan (SMP) for delivery of ammonia. The plan shall
include procedures, protective equipment requirements, training
and a checklist. It shall also include a section describing all
measures to be implemented to prevent mixing of aqueous
ammonia with incompatible hazardous materials.

Verification: At least 60 days prior to the delivery of aqueous ammonia to

HAZ-4

the ammonia storage tanks, the project owner shall provide a safety
management plan as described above to the CPM for review and
approval.

The aqueous ammonia storage facility shall be designed to either
the ASME Pressure Vessel Code and ANSI K61.6 or to AP1 620. In
either case, the storage tank shall be protected by a secondary
containment basin capable of holding 150 percent of the storage
volume plus the 24-hour rainfall from the 25-year storm event.

Verification: At least sixty 60 days prior to delivery of aqueous ammonia

HAZ-5

to the storage tanks, the project owner shall submit final design
drawings and specifications for the ammonia storage tank, the
secondary containment basin, and the secondary containment
building to the CPM for review and approval.

The project owner shall ensure that no combustible or flammable
material is stored, or used within 100 feet of the sulfuric acid tank.

Verification: At least 30 days prior to receipt of sulfuric acid onsite, the

HAZ-6

Project Owner shall provide to the CPM for review and approval
copies of the facility design drawings showing the location of the
sulfuric acid storage tank and the location of any tanks, drums, or
piping containing any combustible or flammable material and the
route by which such materials will be transported through the
facility.

The project owner shall direct all vendors delivering aqueous
ammonia to the site to use only tanker truck transport vehicles,
which meet or exceed the specifications of DOT Code MC-307.

Verification: At least 30 days prior to receipt of aqueous ammonia onsite,

HAZ-7

the project owner shall submit copies of the notification letter to
supply vendors indicating the transport vehicle specifications to the
CPM for review and approval.

The project owner shall direct all vendors delivering any hazardous
material to the site to use only the route approved by the CPM
(SR237 to Zanker Road to the facility).

Verification: At least 60 days prior to receipt of any hazardous materials

onsite, the project owner shall submit to the CPM for review and
approval, a copy of the letter to be mailed to the vendors. The
letter shall state the required transportation route limitation.
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HAZ-8

The project owner shall require that the gas pipeline undergo a
complete design review and detailed inspection 30 years after initial
startup and each 5 years thereafter.

Verification: At least 30 days prior to the initial flow of gas in the pipeline,

HAZ-9

the project owner shall provide an outline of the plan to accomplish
a full and comprehensive pipeline design review to the CPM for
review and approval. The full and complete plan shall be amended,
as appropriate, and submitted to the CPM for review and approval,
not later than one year before the plan is implemented by the
project owner. For subsequent inspections, the project owner shall
provide to the CPM for review and approval any plan amendments,
or a letter indicating there are none, at least one year before
implementing the subsequent inspections.

After any significant seismic event in the area where surface
rupture occurs within one mile of the pipeline, the gas pipeline shall
be inspected by the project owner.

Verification: At least 30 days prior to the initial flow of gas in the pipeline,

HAZ-10

the project owner shall provide to the CPM a detailed plan to
accomplish a full and comprehensive pipeline inspection in the
event of an earthquake for review and approval. This plan shall be
amended, as appropriate, and submitted to the CPM for review and
approval, at least every five years.

The natural gas pipeline shall be designed to meet CPUC General
Order 112-D&E and 58 A standards, or any successor standards,
and will be designed to meet Class lll service. The pipeline will be
designed to withstand seismic stresses and will be leak surveyed
annually for leakage. The project owner shall incorporate the
following safety features into the design and operation of the
natural gas pipeline: (1) butt welds will be x-rayed and the pipeline
will be pressure tested prior to the introduction of natural gas into
the line; (2) the pipeline will be surveyed for leakage annually; (3)
the pipeline route will be marked to prevent rupture by heavy
equipment excavating in the area; and (4) valves will be installed to
isolate the line if a leak occurs.

Verification: Prior to the introduction of natural gas into the pipeline, the

project owner shall submit design and operation specifications of
the pipelines to the CPM for review and approval.
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D. WORKER SAFETY AND FIRE PROTECTION

Industrial workers use process equipment and hazardous materials on a daily
basis. Accidents involving relatively small amounts of material can result in
serious injuries. This topical analysis assesses the completeness and adequacy
of the measures proposed by the Applicant to comply with applicable worker

health and safety requirements.

SUMMARY OF THE EVIDENCE

The project will rely on both onsite fire protection systems and local fire
protection services. The onsite fire protection system provides the first line of
defense for small fires. Elements of the fire protection and suppression systems
include a carbon dioxide fire protection system (FM200) to protect the turbine,
generator and accessory equipment, and fire detection sensors. In addition,
onsite fire protection services will include fire alarms, detection systems, portable
fire extinguishers, and fire hydrants and hose stations throughout the plant.
LECEF will supply a dedicated water supply that will provide the facility with two
hours of fire protection from the onsite worst-case single fire. (Exs. 1, p. 4.14-9;
4E, p. 60; Uniform Fire Code.)®

Applicant will be required to provide the final Fire Protection and Prevention
Program (FPPP) to the CPM and to the SJFD prior to construction and operation
of the project, to confirm the adequacy of the proposed fire protection measures.
(Ex. 1, p. 4.14-9; see also Conditions WORKER SAFETY 1, 2, and 3.) The
FPPP shall:

% The fire code contains general provisions for fire safety, including but not restricted to: 1)
required road and building access; 2) water supplies; 3) installation of fire protection and life
safety systems; 4) fire-resistive construction; 5) general fire safety precautions; 6) storage of
combustible materials; 7) exits and emergency escapes; and 8) fire alarm systems. The
California Fire Code reflects the body of regulations published at Part 9 of Title 24 (Health &
Safety Code §18901 et seq.) pertaining to the California Fire Code. (Ex. 1, p. 4.14-3.)
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e Address the requirements delineated in Articles 9 and 87 of the San
Jose Fire Code;

e |dentify the different automatic fire suppression systems that will be
installed in the buildings and structures within the power plant site;

e Describe the fire alarm systems and emergency alarm systems that
will be provided at the LECEF site. (3/11/02 RT 269:6-19; Ex. 1A, p.
4.14-1.))

According to Applicant, in case of a major fire, fire support services including
trained firefighters and equipment for a sustained response would be required by
the City of San Jose Fire Department. The closest fire station (San Jose Station
No. 29) is at 199 Innovation Drive, approximately two miles away from the
proposed site. Emergency response time is estimated to be five minutes. (Exs.
1, p. 4.14-9; 4E.)

The SJFD is not fully comfortable in its ability to provide first response services to
a project fire since the City’s travel standard for fire response is four minutes.
First response from Fire Station 25% located at 1590 Gold Street is estimated at
5-6 minutes, in excess of the City of San Jose travel standard of 4 minutes but
within the response time recommended by NFPA guidelines.®’ (Ex. 1, p. 4.14-3.)
Staff concluded that worker safety and health would be protected and that no
impact on fire-fighting response would result if the LECEF were built. (3/11/02
RT 269:20-270-15; Ex. 1, p. 4.14-11.)

% Staff states that SJIFD Station 25 is located at the edge of the San Francisco Bay and is
proposed for relocation. Upon its planned relocation to a more centralized location, Station 25
will be closer to LECEF. The SJFD would then be able to respond to a fire at the proposed
facility within its standard response time. Additional resources have been requested in a memo
to the San Jose Planning Department to provide ongoing training of fire fighters to respond to fire
emergencies at the proposed facility. This program will be included iin the FPPP. (Ex. 1, p. 4.14-
3)

" The National Fire Protection Association (NFPA) publishes the National Fire Codes, which are
largely incorporated in the Occupational Safety and Health Act of 1970. (OSHA, 29 U.S.C. §§
651 through 678; 29 C.F.R. (General Industry Standards) §§ 1910.1-1910.1500 (implementing
regulations).) OSHA and its California regulatory counterpart (Cal/OSHA) mandate safety
requirements in the workplace. (Ex. 1, p. 4.14-2; Cal. Labor Code § 6300 et seq.; 8 CCR §§ 3203
(employers required to establish a written Injury and lliness Prevention Program); 8 CCR § 337
(Cal/OSHA implementing regulations.)
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In case of a hazardous material release, the SJFD’s Hazardous Incident Team
(HIT) would provide additional support. The HIT unit is located in north San Jose
and serves the entire City of San Jose.”? (Ex. 4E, p. 60.) Applicant will prepare
a Risk Management Plan for the handling of aqueous ammonia; no construction
or operation will commence until all applicable training and risk management
plans are implemented. (3/11/02 RT 254:1-8; Ex. 4E, pp. 61-62.)

Mr. Garbett on cross-examination questioned Applicant’s witness with respect to
previous site remediation that occurred on the recommendation of the SJFD.
(3/11/02 RT 254:12-257-5.) Applicant’s witness testified that a worker exposure-
monitoring program was undertaken in conjunction with all of the demolition and
remediation activities. (3/11/02 RT 257:2-5.) Mr. Garbett raised similar concerns
regarding well closure and debris removal from the site, as well as water storage
concerns as potential hazards to workers. (3/11/02 RT 257:6-260-25.)

On cross-examination of Staff's witness, Mr. Garbett raised a concern about the
use of WPCP recycled water for fire fighting rather than a direct connection with
the City of San Jose’s fire mains. (3/11/02 RT 270:19-272-8.) Staff's expert
testified that tertiary treated water was satisfactory for fire suppression. In
addition, the witness testified that a WPCP connection was superior to a
connection with San Jose’s main in case of an earthquake. In the event that the
city’s fire main should rupture, LECEF’s independent system would be able to
withstand a seismic event. Likewise, where the city has to deploy its fire fighting
forces elsewhere, LECEF’s independent system provides a further level of
reliability without a need for a dual hookup. (3/11/02 RT 271:1-272-8.)

%2 For a fuller discussion of hazardous materials, see our Hazardous Materials Management
Section, supra.
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CoOMMISSION DISCUSSION

Having reviewed the testimony, the Committee is persuaded that Applicant and
Staff have fully addressed Mr. Garbett's concerns. The weight of the evidence
demonstrates that Applicant and Staff have identified the regulatory body of
plans and practices, which provide for a safe work environment and effective fire

protection at Applicant’s proposed facility.

Moreover, the Conditions of Certification require Applicant to implement these
plans and practices. Mr. Garbett submitted no evidence supporting any
suggestion that Applicant has skirted the rules regarding worker safety. We find
instead that Applicant will apply lawful measures in its site remediation work, well
destruction, water systems delivery and the management of hazardous soils at
the site. WORKER SAFETY Conditions 1, 2, and 3 ensure that Applicant will
implement the required Construction and Operation Safety, Health, and Fire

Prevention Plans.

FINDINGS AND CONCLUSIONS

Based upon the evidence of record regarding the topic of worker safety, we find

and conclude as follows:

1. Applicant and Staff testimony is at variance with regard to the nearest City
of San Jose Fire Department Station that would provide first response
services to a LECEF project fire.

2. Applicant will be required to provide the final Fire Protection and
Prevention Program to the CPM and to the San Jose Fire Department
prior to construction and operation of the project.

3. No construction or operation will commence on the LECEF project until all
applicable training and risk management plans are implemented.
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4. Compliance with existing applicable LORS will adequately assure
protection of worker health and safety during LECEF’s construction and
operation phases.

5. In order to comply with applicable requirements, Applicant must prepare
and submit safety and health programs for LECEF’s construction and
operation phases.

6. The Conditions of Certification below require the submission and review of
safety and health programs for LECEF’s construction and operation
phases.

7. Assuming compliance with the Conditions of Certification contained in this

Decision, the LECEF project will comply with all LORS intended to protect
worker health and safety and identified in the appropriate portion of
Appendix A of this Decision.

We therefore conclude that the LECEF project will adequately address worker

safety and fire protection matters during the construction and operation phases.

CONDITIONS OF CERTIFICATION

WORKER SAFETY-1 The project owner shall submit to the CPM a copy of
the Project Construction Injury and lliness Prevention Program
containing the following:

e a Construction Safety Program;

e a Construction Personal Protective Equipment Program;
e a Construction Exposure Monitoring Program;

e a Construction Emergency Action Plan; and

e a Construction Fire Protection and Prevention Plan.

Protocol:  The Safety Program, the Personal Protective Equipment
Program, and the Exposure Monitoring Program shall be submitted to
the CPM for review and approval concerning compliance of the
program will all applicable Safety Orders. The Construction Fire
Protection and Prevention Plan and Emergency Action Plan shall be
submitted to the City of San Jose Fire Department for review and
comment prior to submittal to the CPM.

Verification: At least 30 days prior to the start of construction, the project
owner shall submit to the CPM for review and approval copy of the Project
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Injury and lliness Prevention Program. The project owner shall provide a
letter from the City of San Jose Fire Department stating that the department
has reviewed and accepted the Construction Fire Protection and Prevention
Plan and the Emergency Action Plan.

WORKER SAFETY-2 the project owner shall submit to the CPM a copy of
the Project Operations and Maintenance Safety and Health
Program containing the following:

an Operation Injury and lliness Prevention Plan;

an Emergency Action Plan;
e a Hazardous Materials Management Program;
e a Operations and Maintenance Safety Program;

e a Fire Protection and Prevention Program (8 CFR § 3221);
and

e a Personal Protective Equipment Program (8 CFR § 3401-
3411).

Protocol:  The Operation Injury and lliness Prevention Plan,
Emergency Action Plan, and Personal Protective Equipment Program
shall be submitted to the Cal/lOSHA Consultation Service for review
and comment concerning compliance of the program with all
applicable Safety Orders.

The Operation Fire Protection Plan and the Emergency Action Plan
shall also be submitted to the City of San Jose Fire Department for
review and acceptance.

Verification: At least 30 days prior to the start of operation, the project
owner shall submit to the CPM a copy of the final version of the Project
Operations and Maintenance Safety & Health Program. It shall incorporate
Cal/OSHA Consultation Service’'s comments, stating that the service has
reviewed and accepted the specified elements of the proposed Operations
and Maintenance Safety and Health Plan.

WORKER SAFETY-3 the project owner shall prepare and submit to the
CPM an Operations Fire Prevention Plan describing the onsite
fire protection system that will be provided in this project.
Specifically, information must be included on employee
alarm/communication system, portable fire extinguisher
placement and operation, fixed fire fighting equipment
placement and operation, fire control methods and techniques,
flammable and combustible liquid storage methods, methods for
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servicing and refueling vehicles and fire prevention training
programs and requirements. Additionally, information should be
provided regarding the source of the onsite firewater, including
storage if applicable and fire department hook-ups.

Verification: At least 30 days prior to the start of construction, the project
owner shall submit to the City of San Jose Fire Department a copy of the
final version of the Operations Fire Prevention Plan for review and comment
and to the CPM for review and approval.
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VIl. ENVIRONMENTAL ASSESSMENT

As part of its statutory mandate, the Commission must analyze a project’s

potential effect upon various elements of the human and natural environments.

A. BIOLOGICAL RESOURCES

Our examination of biological resources focuses upon impacts to state and
federally listed species, species of special concern, wetlands, and other areas of
critical biological interest in the project vicinity. Here we summarize the potential
biological resources impacts due to the project and its related facilities, and
address the adequacy of mitigation measures necessary to reduce any identified

impacts to less than significant levels.

SUMMARY OF THE EviI DENCE

The LECEF site is located approximately 750 feet west of the Coyote Creek
Flood Control Project. The Flood Control Project, completed in 1997, consists of
a levee wall, approximately 10 feet high and approximately 60 feet wide with an
access road on top. At its closest, the levee is an estimated five feet from the
creek’s riparian vegetation (near the SR 237 overpass) and at its furthest,
approximately 40 feet. At the southern one-third of the Cilker property (USD
property), the Coyote Creek riparian corridor borders the in-board side of the
levee. (Ex. 1A, p. 4.2-12.)

Within the flood control levee, the fresh water Coyote Creek (approximately
1,000 feet from the proposed LECEF site) flows in a rock-sided, low-flow channel
north to the South San Francisco Bay. Coyote Creek is an area vegetated with
typical native riparian vegetation including Fremont cottonwood, red willow, box
elder, coast live oak, arroyo willow, western sycamore, and black walnut. Shrub

and herbaceous species throughout the riparian corridor include blue elderberry,
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mulefat, snowberry, California blackberry, poison oak, mugwort, and wild
cucumber. Non-native vegetation present along this reach of the creek includes
Himalayan blackberry, milk thistle, curly dock, and fumaria. Coyote Creek is a
wildlife corridor and contains several hundred species including birds, mammals,
amphibians, and reptiles. Several species (including the white-tailed kite, a fully

protected species) has the potential to nest in this area.®® (Ex. 1, p. 4.2-12.)

LECEF is approximately 1 to 1.5 miles south of the Don Edwards (formally San
Francisco Bay) National Wildlife Refuge (NWR).** This area is a highly
productive, diverse, and sensitive marsh habitat devoted to the preservation of
salt marsh harvest mouse, nesting and migratory shorebirds, upland birds,
mammals, and tidal invertebrates. Several bird species that are found in Don
Edwards NWR, such as mallard and American coot, may use the LECEF site or

adjacent properties as part of their foraging grounds. (Ex. 1A p. 4.2-12.)

Marshlands generally occur to the north and west of the project site, transitioning
from sewage disposal ponds to salt evaporators, to the marshlands of the bay
approximately eight miles northwest of the site. Seasonal wetlands occur along
Coyote Creek in a bypass channel and at the upper edges of the marsh zones.
The Guadeloupe River riparian corridor lies approximately two miles west of the
proposed LECEF site. (Exs. 1, p. 4.2-5; 1A, p. 4.2-6.)

Several plant and animal species listed under state and/or federal Endangered
Species Acts are known to inhabit the project region. (See Tables 1 & 2 below.)

Several plant and animal species considered as sensitive or listed under state

% In March 2000, the National Marine Fisheries Service (NMFS) designated critical habitat for
Chinook salmon and Steelhead trout. These areas include California rivers (including estuarine
areas and tributaries) within the range of each listed Evolutionary Significant Unit (ESU). Chinook
salmon and Steelhead trout require aquatic, freshwater and saltwater habitats. The closest critical
habitat for these species is Coyote Creek. (Ex. 1A p. 4.2-12.)

9 Coyote Creek is part of the Don Edwards NWR. In addition, it is an area designated to be part
of the refuge in the future. (Ex. 1A, p. 4.2-21.)
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and/or federal Endangered Species Acts are identified as endemic (restricted) to

serpentine soils in Santa Clara County. (See Table 3, below.)

BIOLOGICAL RESOURCES Table 1
Special Status Species found on the LECEF site and on contiguous

parcels

Regulatory itable Habitat

Species Name St 4 . Known Occurrence In Project Area*
atus the Species
American white CSC Wetland habitat; Species observed on the project site.
pelican fresh and/or
Pelecanus brackish; Sloughs,
erythrothynchos slow moving
water, lake
Loggerhead shrike SC, CSC Annual grassland, Species observed on the project site.
Lanius ludovicianus Riparian habitat Suitable foraging and potential nesting
along Coyote habitat on site.
Creek
Northern Harrier CSC Wetland habitat; Species observed foraging over project
Circus cyanus fresh and/or site. Potential suitable foraging and
brackish, nesting habitat on site.
Cropland, Annual
grassland
White-tailed kite FP Annual grassland; Species observed foraging and nesting
Elanus leucurus Riparian habitat adjacent to project site. Potential suitable
along Coyote foraging habitat on site and potential for
Creek nesting in trees adjacent to site and within
the Coyote Creek riparian corridor.
Western burrowing owl SC, CSC Annual grassland, Species known to occur near project site.
Athene cunicularia Oak Woodland Potential suitable foraging and nesting
habitat on site.
Yuma myotis bat SC, CSC Riparian habitat Species observed foraging and roosting

Myotis yumanensis

along Coyote
Creek, Chaparral

adjacent to project site. Potential suitable
foraging habitat on site and potential for
foraging and roosting within the Coyote
Creek riparian corridor.

* Federal-, state-, and CNPS-listed species:

FE: Federally Endangered.

FT: Federally Threatened.

SC: Federal Species of Concern.
PE: Federal Proposed Endangered.
PT: Federal Proposed Threatened.
C: Candidate Species for Listing
SE: California Endangered.

ST: California Threatened.

2001).

CPE: California Proposed Endangered.

CSC: California Species of Special Concern.
FP: California Fully Protected species.
CR: California Rare.

1A: Extinct.

1B: CNPS rare or endangered in California and

elsewhere.

2: CNPS rare or endangered in California, more
common elsewhere.
* Prior to demolition of site structures for the USD site preparation (October through December,

Source: (Exs. 1, p. 4.2-6; 1A, p. 4.2-7.)
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BIOLOGICAL RESOURCES Table 2
Special Status Species potentially occurring on the LECEF site and

on contiguous parcels*

Species Name Status”

Regulatory Suitable Habitat

for the Species

Known Occurrence In Project Area*

Plants
Contra Costa goldfields 1B, FE
Lasthenia conjugens

Birds
White-tailed kite SC, FP
Elanus leucurus

Western burrowing owl SC, CSC
Athene cunicularia ssp.
Hypugea

Mammals
Yuma myotis bat SC, CSC
Myotis yumanensis

Fish

Fall-run Chinook salmon PE
Oncorhynchus

tshawytscha

Steelhead trout FT
Oncorhynchus mykiss

Annual grasslands
mesic, Vernal pool

Annual grasslands,
Riparian habitat
along Coyote
Creek

Annual grasslands

Riparian habitat
along Coyote
Creek, Chaparral

Ocean, Freshwater

streams

Ocean, Freshwater
streams

Species has been extirpated from most of
Santa Clara County. Potentially suitable
habitat near the site is highly degraded.

Kites have nested along Coyote Creek in
adjacent properties. Kites forage over the
buffer lands property and may nest in
trees along the north edge of the Cilker
property.

CDFG-protocol level surveys for USD
(June 2000) found no sign and the 174
acres appears to be unoccupied. Habitat
is consistent with potential nesting and
foraging habitat.

Potential habitat along Coyote Creek
riparian corridor.

Migrate from the ocean to spawning sites
in Coyote Creek.

Migrate from the ocean to spawning sites
in Coyote Creek. Adults migrate
upstream from January through April and
smolts migrate downstream from March
through May. Juveniles may remain in
deep pools throughout the year.

* See footnote for Biological Resources Table 1.

*Prior to demolition of site structures for the USD site preparation (October through December

2001).
Source: (Ex. 1, p. 4.2-7.)
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BIOLOGICAL RESOURCES Table 3
Special Status Species found on Serpentine Soils
In Santa Clara County

Regulatc;ry

Species Status Distribution and Life History

Plants

Santa Clara Valley dudleya FE, 1B Several occurrences from San Jose south to San Martin

Dudleya setchellii (20 km); restricted to rocky outcrops within serpentine
grasslands.

Smooth lessingia Endemic to the east side of the Santa Cruz Mountains in

Lessingia micradenia var. SC, 1B Santa Clara County; grows on serpentine soils or outcrops.

glabrata

Coyote ceanothus FE, 1B Suitable habitat at Anderson Dam, Kirby Canyon, and

Ceanothus ferrisae Morgan Hill; grows on dry slopes in serpentine chaparral
and valley and foothill grasslands below 300 meters.

Metcalf Canyon jewel-flower FE, 1B Occurrences from San Jose south to Anderson Lake (30

Streptanthus albidus ssp. km); endemic to serpentine outcrops.

Albidus

Mt. Hamilton thistle SC, 1B Several occurrences in Santa Clara County and other

Cirsium fontinale var. counties; found in serpentine seeps.

campylon

Tiburon paintbrush FE, ST, 1B  Occurs in serpentine bunchgrass communities in Marin,

Castilleja affinis ssp. Napa, and Santa Clara counties. Less than 20 plants are

Neglecta in Santa Clara County.

Most beautiful jewel-flower SC, 1B On the ridges of Santa Clara County and elsewhere; grows

Streptanthus albidus ssp. between 140 and 700 meters in elevation on serpentine

Peramoenus outcrops or ridges and slopes in chaparral and valley
foothill grassland.

Invertebrates

Opler's longhorn moth SC Nine populations in Santa Clara County, but also occurs

Adela oplerella throughout in the greater San Francisco Bay area. Habitat
restricted to its exclusive host plant, California cream cups
(Platystemon californicus).

Bay checkerspot butterfly FT Habitat now limited and patchily distributed in several

Occidryas editha ssp.
Bayensis

counties; the four core areas on Coyote Ridge provide a
reservoir critical to the survival of the Santa Clara County
metapopulation; all habitat is on shallow, serpentine-
derived or similar soils which support the butterfly's larval
food plants.

* See footnote for Biological ResourcesTable 1.
Source: (Exs. 1, p. 4.2-8; 1A, p. 4.2-9.)
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1. Impacts

LECEF’s construction will result in the permanent loss of 18 acres. Applicant
proposes to use this space for the new simple-cycle plant and switchyard. The
footprint site and laydown areas are located on 55-acres of highly disturbed land
that was previously covered by a greenhouse/agricultural complex. The
greenhouses have since been removed and the site footprint cleared of
structures and vegetation that could provide wildlife shelter.*> Thus, the site does
not provide suitable foraging habitat, and there are no wetlands or sensitive plant
species on LECEF’s proposed site. However, sensitive wildlife species, such as
the loggerhead shrike, northern harrier, burrowing owl, and white-tailed kite have
been known to forage either on or in the immediate vicinity of the site. (Exs. 1, p.
4.2-11/12,17; 1A, p. 4.2-11-14; 41, p.18.)

Staff has discussed around-the-clock construction impacts with jurisdictional
agencies. Staff reports that no species listed by the U.S. Fish and Wildlife
Service (USFW) are expected to occur on-site or in the adjacent parcels.
However, species of concern identified by the California Department of Fish and
Game (CDFG) are present on site and in the riparian corridor surrounding
Coyote Creek. Based upon Staff's consultation with USFW and CDFG, we have
incorporated measures, which reduce 24-hour construction impacts to less than

significant levels. (Ex. 4.11; see Condition BIO-10.).

Habitat loss impacts are less than significant because the wide range of species
affected will have large amounts of undeveloped WPCP buffer lands within 0.25

mile for alternate foraging. (Ex. 1A, p. 4.2-19; see Table 4, below.)

% As a safety matter under its police authority, the City of San Jose (Fire Department) requested
Applicant to dismantle and remove the abandoned greenhouses and buildings. (Ex. 1A, p. 4.2-
13-14.) The dismantling did not cause significant impacts to state or federally listed species. A
colony of Yuma myotis bat (state and federal species of concern) was removed from a building on
November 7, 2001, prior to demolition. This species usually has several alternative roost sites,
and no significant impact is expected. (Ex. 1A p. 4.2-19.)
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BIOLOGICAL RESOURCES Table 4
Habitat Loss (acreage) from Construction of LECEF

Project Component Permanent Temporary
Power plant 18 (8.5" +9.5°) 0
Access road and wastewater return line 5° 5°
Stormwater discharge 0 0.12 (0.05*+0.07 °)
Parking and construction laydown area 0 20’
Natural gas pipeline 0 1.5
Temporary Transmission Line 0 3.3(3.2°+0.17)
Recycled water line (same impacts as access road) 2°

TOTAL 23.00 31.92

! Agricultural land reverted to disturbed grassland (with ruderal species)
? Lite industrial and residential facilities

3 Agricultural land

* Upland floodplain, outside of the drip-line of trees

Source: (Ex. 1A, p. 4.2-19.)

Three mature trees onsite were identified as having the potential for nesting by
medium sized raptors, but none were observed utilizing the trees during field
surveys. Mature tree(s) loss would result in a temporary impact of nesting and
roosting loss for at least five years (the time between the tree removal and the
self-sufficiency of the replaced trees). There are several potential nesting and
roosting trees along the Coyote Creek corridor that may have the same nesting
and roosting qualities that could be used in the interim and the removal of the

mature trees will have a less than significant impact.®® (Exs. 1, p. 4.9-12; 4l,
p.17.)

Surveys for burrowing owls found that owls were not present on the LECEF site
or on the Cilker property although the LECEF site and adjacent properties are
consistent with potential nesting and foraging habitat for burrowing owls. USD
surveys found nearby properties did have evidence of nesting birds, including the

WPCP’s buffer lands. Burrowing owls were observed along the proposed USD

% The City of San Jose Tree Removal Controls serve to protect all trees having a trunk
measuring 56 inches or more in circumference (18 inches in diameter) at the height of 24 inches
above the natural grade of slope. The ordinance protects both native and non-native species.
The loss of any significant tree(s), which are neither irreversibly diseased, dead, or dying nor are
substantially damaged from natural causes requires a removal permit from Santa Clara County
and/or the City of San Jose. (Ex. 1, p. 4.2-5/12-13.) We have incorporated the City of San Jose’s
Tree Ordinance into our Conditions. (See Conditions BIO-13-14.)
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potable water line alignment west of Zanker Road and at a burrowing owl
relocation area within a bus maintenance facility, just south of SR 237 and east
of Zanker Road.*” (Ex. 1, p. 4.2-12; see Table 2 above.)

Upon cross-examination of Applicant’'s expert biology witness, Intervenor
Coalition determined that Applicant had conducted burrowing owl surveys in
January 2002, and found no evidence of resident owls in the area. Applicant
confirmed that a full time biological monitor would be on the project site during
construction to ensure that proper measures would be taken in the event that
owls are observed on-site. (3/11/02 RT 284:16-285-14.) Condition BIO-1, BIO-
2, and BIO-3 provide that an approved designated Biologist shall be onsite

during all construction activity.

The City of San Jose Riparian Corridor Policy provides that projects near riparian
areas should remove non-native vegetation. LECEF’s landscaping plan will
include weed control and provide for the removal of non-native vegetation.
Without the build-out of USD, the landscaping at LECEF could reach Coyote
Creek and cause potential harm to the community structure. Applicant will
provide Staff with a draft Landscaping Plan prior to construction. (See Condition

BIO-7; see also our section.)

On May 1, 2002, Applicant presented the Santa Clara Valley Water District

(SCVWD) with a revised storm water outfall design based on the use of the

o Impacts to burrowing owls could occur if construction activities occurred near (within a 250-foot
buffer) active nests or if foraging habitat next to nesting sites is permanently removed. These
types of impacts are typically mitigated by avoidance, and if this cannot be done, then mitigated
by acquiring (either by direct purchase or conservation easement) suitable burrowing owl habitat.
No sign of burrowing owls has been found during the 2000 and 2001 surveys; however the
species may move into the area at any time. Surveys will be performed to verify the presence or
absence of this species prior to site mobilization, and the survey results will be sent to the
California Department of Fish and Game (CDFG). The burrowing owls seen during surveys for
the USD linears would not be directly impacted by LECEF or its linear facilities. Cumulative
losses of this species habitat are discussed below. (Exs. 1, p. 4.2-12; 1A, pp. 4.2-20/21;see also
Table 2 above & Condition BIO 11.)
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existing storm water outfall located in the high flow channel. On May 7, 2002,
after receiving the SCVWD’s comments on this revised outfall design, Applicant
submitted the final design drawings necessary for the SCVWD to issue a
construction permit. The SCVWD is expected to issue the permit on May 31,
2002. (5/20/02 RT 180:10-24; Ex. 4.11; see Condition BIO-15.)%

Chemicals used during greenhouse operation included DDT and other pesticides
and herbicides, which have saturated into the soils on LECEF’s proposed site.
These chemicals need to be controlled so they remain on-site and are not carried
off by wind or rain to off-site locations where sensitive species occur. The
contaminated soils are being remediated as a result of the demolition, and
LECEF will be placed on uncontaminated soils. Staff concluded that no
additional conditions of certification are required to protect off-site resources.
(Ex. 1A, p. 4.2-19.)

The LECEF will include a 90-foot combustion exhaust stack. Bird collisions with
exhaust stacks and other tall structures can result in significant bird losses when
these structures are located in areas where suitable habitat attracts bird
populations. Most bird collisions/deaths occur during migration in inclement
weather. The site and immediate surrounding areas do not contain attractive
habitat (e.g., freshwater marsh or ponds) for low-flying flocking birds on either
side, which would create a large "cross-over" effect, increasing the chances of
collision. Therefore, the proposed 90-foot stack (lighted or unlighted) is unlikely
to increase bird collisions or otherwise cause harm to wildlife.”® (Ex. 1A, p. 4.2-
19.)

% Applicant has submitted the revised outfall design drawings to the CDFG as an amendment to
the Section 1600 (Streambed Alteration Agreement) permit determination. Applicant believes
that no Streambed Alteration Agreement ultimately will be required. However, if required the
CDFG is expected to issue the permit by the end of June or early July 2002. (5/20/02 RT 181:7-
187-11; Ex. 411 p. 7.)

% We accept this conclusion without relying on Staff's further conclusion that USD’s construction

of 45-foot buildings would also discourage low-flying bird from entering the LECEF site. (Ex. 1A,
p.4.2-19.)
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Because of uncertainty about when PG&E’s Los Esteros Substation will be
constructed, PG&E will construct a temporary 2,000 foot tap-line to its existing
Nortec-Trimble lines to the south of the site for LECEF’s interconnection to the
grid.'® (3/11/02 RT 89:19-91:15; Ex. 4F, p. 53.) The temporary interconnection
will be installed next to a dirt road across fallow agricultural land to Zanker Road,
temporarily disturbing 3.1 acres. Elements of wetlands plant communities (0.2
acre) were found near the large Fremont cottonwood along the dirt road.
Potential pull sites or staging areas are to be placed on the 55-acre parcel and
WPCP bufferlands west of Zanker Road, but the applicant does not have a final
design. Staff has assumed the pulldown sites will temporarily disturb two areas
outside of the new transmission line's disturbance: 0.1 acre of disturbed
grassland habit. (Ex. 1A, p. 4.2-15.)

A new natural gas pipeline (approximately 550 feet) will travel on a north-south
axis from the southwest portion of the LECEF project site to the existing natural
gas pipelines near Alviso-Milpitas Road, at the southwest corner of Applicant’s
property. This pipeline will require the construction of a two-foot wide, one-foot
deep trench. Vegetation communities in the natural gas pipeline route include
agricultural land and agricultural land that has reverted to disturbed grassland
(with ruderal species).”’ (Ex. 1A, p. 4.2-16.)

% | ECEF’s permanent connection to PG&E's Los Esteros substation would involve an

approximately 220 foot underground interconnect from LECEF’s switchyard to the Los Esteros
substation, which will abut the north end of LECEF’'s proposed site. These proposed
interconnects are extremely short and occur on land already disturbed during construction of the
two facilities. No biological resources would be affected under this scenario. (Ex. 1A, p. 4.2-
14/15.)

" As we have noted, these areas provide potential habitat for several sensitive raptor species,
and significant trees may have to be removed during installation. (Ex. 1A, p. 4.2-16.) In addition,
we note that the stormwater pipeline will require construction of a two-foot wide, one-foot deep
trench. Right-of-way construction will temporarily disturb approximately 0.07 acre of agricultural
land to the west of the Coyote Creek flood control levee and 0.05 acre of upland floodplain to the
east of the levee, for a total temporary impact of 0.12 acre. No permanent disturbance would
result because the aboveground portion of the outfall structure (pipe or concrete riser) will be
placed on an area of exposed rip-rap. (Ex. 1A, p. 4.2-15.)
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LECEF’s primary access road (approximately 2,700 feet) will cross west-east
from Zanker Road to just north of Alviso-Milpitas Road and SR 237."% The
secondary access road (approximately 100 feet) will run north-south and connect
the primary access road to SR 237. The emergency access road will cross west-
east from Zanker Road and then south to the southwestern portion of the PG&E
Los Esteros Substation. Grading and paving the roads will require a construction
zone of approximately 80 feet in width, resulting in the permanent loss of five
acres. This area contains small trees, agricultural land, and agricultural land
reverted to disturbed grassland (with ruderal species).'® The primary access
road avoids the wetland delineated for USD. (Ex. 1A, p. 4.2-16.) Mr. Garbett’s
cross-examination focused on the impacts to wildlife, such as migratory birds,
likely to result from loss of a parcel of feeding grounds in the north-south
migratory path taken as a result of LECEF’s construction and operation. (3/11/02
RT 282:3-284-15.)

Worker parking and staging areas will be located on Applicant’s 55-acre property,
and would result in the temporary disturbance of 20 acres. (3/11/02 RT 282:3-
233-11; 290:3-25; 292:2-16; Ex. 1E.) Vegetation communities included
agricultural land and/or agricultural land reverted to disturbed grassland (with
ruderal species). Because of the demolition work ordered by the City of San
Jose, only five mature trees and no vegetation communities currently exist
onsite.”™ (Ex. 1A, p. 4.2-16; see Table 4 above.)

'%2 | ECEF will use reclaimed water from and return wastewater to the WPCP. A new recycled

water line (approximately 1,000 feet) and a new wastewater line (approximately 2,700 feet) will
run east to west entirely along the northern shoulder of the proposed primary access road.

1% Habitat loss impacts are less than significant because the wide range of species affected will
have large amounts of undeveloped WPCP buffer lands within 0.25 mile for alternate foraging.
(Ex. 1A, p. 4.2-19; see Table 4, below.)

% The 55-acre site is surrounded with agricultural lands and the noise and lights from
construction crews and storage areas are unlikely to cause harm to peripheral biological
resources. Laydown area disturbances would be temporary in nature and similar to those from
the construction on the power plant site. Mitigation used on the power plant site will be applicable
here and will reduce all impacts to less than significant levels. (Ex. 1A p. 4.2-21.)
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Staff asserted that the following impacts could occur as a result of Applicant’s 24-

hour (around the clock) construction schedule:

e The increase of lighting and noise at night would be adverse to diurnal
wildlife (species active during the day) which require resting in the
cover of trees (especially riparian areas) during the night-time hours.

e The increase of lighting at night would be adverse to nocturnal species
which forage in unlit areas, but would increase forage opportunities for
nocturnal predators seeking insects attracted to lights. The beneficial
impact of construction on nocturnal predators is dependent on the level
of noise being generated. The noise generated must be lower than the
species level of tolerance.

e The continuous light and noise from construction would prevent the
temporary use of the open space areas for foraging by species more
tolerant of uninhabited-but-urban landscapes (such as dove and mice).

e The increased human presence would increase the likelihood that
human intolerant species would avoid the riparian and willow
cottonwood habitat (north of the agricultural lands and along the
evaporation ponds) entirely for the length of the construction window.

e The increase of light and noise could interrupt the migration of
corpuscular wildlife (species active during dawn and dusk) along the
riparian corridor, or force these species into unsafe areas (such as
onto State Route 237) when they attempt to avoid the disturbance.

e The San Francisco Bird Observatory has been accessing a bird
banding station in Coyote Creek on Wednesdays, Saturdays, and
Sundays since 1983. The Observatory volunteers access the bird
banding station by opening the gate at the Cilker property (at Alviso-
Milpitas Road) and travelling north one-mile along the "upper" levee
wall road. The critical times for data collection are when bird migration
is highest, such as September and October. Construction activities
which remove/disrupt access along the Coyote Creek levee road
(between Alviso/Milpitas Road and the Water Treatment Plant's sludge
ponds, 1 mile north) could interrupt this important research.

We have adopted measures, which address the potential impacts of around-the-
clock construction and reduce 24-hour construction impacts to less than
significant levels. (Ex. 4.11; see Condition BIO-10; paragraphs 9, 10, 16, 17,
18.)
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2. Indirect Effects

Staff evaluated several indirect impacts associated with the proposed LECEF
including: nitrogen deposition; ' the effluent discharged from the WPCP;'* and,
noise and nighttime light on sensitive species in adjacent land during operation.
Staff concluded that the project may have minor effects on the soils that support
the host plants for the Bay checkerspot butterfly but insufficient data exists to
show any indirect impact. In addition, Staff did not identify any indirect impacts
for the benefit of species identified in the Recovery Plan for Serpentine Soil
Species of the San Francisco Bay Area. These are serpentine endemics (or
near endemics), which are limited to small-localized areas where conditions give
them an advantage over non-native species.'”” (Ex. 1A, p. 4.2-20; see Table 3,

above.)

1% | ECEF’s operation will emit several air pollutants, including nitrogen dioxide and ammonia

slip, into the atmosphere. These chemical components often react with the atmosphere to form
fertilizing agents (NH3 and HNO3). Nitrogen deposition is the amount of nitrogen that converts to
particulate and accumulates on soil or other surfaces. The modeling of nitrogen deposition is
based on several conservative assumptions regarding chemical conversion rates, weather
conditions, and minimum loss of mass. Depending on vegetation type, the nitrogen deposition
rate considered sufficient to affect ecosystem structure and diversity is 3 to 10 kg/halyr. 8.4
kg/ha-yr. Is the current best estimate of nitrogen deposition in the vicinity of San Jose. LECEF’s
modeling of nitrogen deposition estimates that nitrogen deposition would concentrate near Silver
Creek in north San Jose. Deposition levels decline in a northwest-southeast axis in relation to
distance away from the site and intervening topography. For example, the average nitrogen
deposition at USFWS’s Silver Creek Critical Habitat Unit and Kirby Critical Habitat Unit to the
S/W, is modeled to be 0.0283 kg/halyr. versus 0.0168 kg/halyr., respectively. (Ex. 1A, p. 4.2-22;
see infra our discussion on Cumulative Impacts.)

1% Refer to our sections on Soil and Water Resources and Waste for a full discussion on effluent
discharge.

' There are several identified occurrences of serpentine plants within the nitrogen deposition
plume. Applicant's nitrogen deposition analysis indicates there is a 0.02 to 0.2% increase above
background in the vicinity of these plants. The populations of these species are threatened by
development pressures in the greater San Jose area, and for some populations, recreational
disturbance or cattle grazing. The recovery plan does not identify nitrogen deposition or invasion
by non-native grasses (or weeds) as a threat to the Santa Clara County plant populations, but it is
a threat to Mt. Diablo State Park’s populations of “most beautiful jewelflower.” (Ex. 1A, p. 4.2-20;
see Table 3 above.)
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Discharged effluent from San Jose Water Pollution Control Plant (WPCP) flows
into Artesian Slough, which is on City of San Jose property. Artesian Slough is
hydrologically connected to Coyote Creek. WPCP's federal NPDES permit limits
the effluent discharge to 120 million gallons per day.'® Staff concluded that
LECEF’s discharges would not result in a measurable change in the WPCP's
permitted discharge amounts or chemical limits. Staff concluded further that
LECEF’s discharge, when combined with the current WPCP discharge, are not
expected to:
e change the current conditions at Don Edwards NWR; and

o effect the habitat for the salt marsh harvest mouse and the California
clapper rail. (Ex. 1A, p. 4.2-21.)

In summary, Staff’'s analysis concluded that with appropriate Conditions, which
we have adopted, the LECEF would comply with the following environmental

standards:

e Critical habitat and recovery plan goals involving both the bay
checkersport butterfly and the California red-legged frog are not
viewed as directly impacted significantly by the LECEF project;'®®

e Surface waters will be impacted to less than significant levels through
the introduction of grading, erosion, and pollution control measures;

e Noise impacts during construction will likely reduce diurnal wildlife
activity (e.g. birds) in the area on a temporary basis but no significant
adverse are expected during operation;'"®

'% The National Pollution Discharge Elimination System (NPDES) permit. WPCP’s discharges

are limited to protect against converting from salt marsh to brackish or freshwater marsh, the
habitat of the salt marsh harvest mouse and the California clapper rail. (Ex. 1A, p. 4.2-21.)

'% In the California red-legged frog recovery plan, the USFWS proposed to protect existing core
and migration habitat. Although Coyote Creek does not have standing water suitable for
breeding, the riparian corridor can assist in dispersal of this species. LECEF will install an outfall
in an area of potential red-legged frog dispersal habitat, and this will cause the temporary loss of
0.05 acres of upland floodplain habitat. The construction would not remove any riparian trees or
cause disturbance within the dripline of trees. Thus, Staff does not consider this level of loss
significant because the area is currently low-quality for breeding, and temporary removal will not
preclude dispersal movement. If individuals were present in Coyote Creek, the pre-construction
surveys and avoidance measures required in Condition BIO-15 should avoid impacts to this
species. (Ex. 1A, p. 4.2-22.)
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e Landscape lighting design would be non-glare to reduce light reaching
off-site receptors and the riparian corridor. This design will reduce any
adverse impacts to nocturnal wildlife; (see Condition BIO-17);

e Impacts to migration corridors for neotropical migrant bird species and
Coyote Creek’s potential breeding and migration habitat for other
sensitive species such as the California red-legged frog and sensitive
fish species will not be significant;""’

e Ordinance and native mature tree losses are mitigated because
Applicant will replace the loss of any and all significant trees at a ratio
of 4:1 (mitigation: impacts), and the City of Sa Jose will permit and
mitigate the removal of trees as part of the Planned Development
Permit (see Conditions BIO-12 & BIO-13; Native Mature Tree
Replacement Plan/Biological Resources Mitigation Implementation and
Monitoring Plan (BRMIMP);

e Habitat conservation plans (HCPs) establishing preserves within
serpentine habitat of Santa Clara County will ensure that impacts on
the bay checkerspot butterfly are not regional in nature, and the
development of LECEF would not conflict with the provisions of these
plans;

e Biological resources of commercial or recreational value on the LECEF
project site are insignificant and indirect impacts from construction are
expected to be temporary and insignificant;"'? and

"% The City of San Jose’s Riparian Corridor Policy Study Guidelines requires projects adjacent to

riparian corridors to be designed to minimize potential noise impacts to wildlife. (Ex. 1A, p. 4.2-
24.)

""" Because the eastern edge of the LECEF site is about 1,000 feet from Coyote Creek, LECEF
will comply with the City of San Jose’s minimum setback limit of 100 feet from the edge of the
riparian corridor (or top of bank, whichever is greater). (Ex. 1A, p. 4.2-27.)

"2 Trails either are in place or are planned near LECEF. These trails are acknowledged in the
Alviso Master Plan, the San Jose 2020 General Plan, and Santa Clara County’s Trails Master
Plan. Pedestrians and bicyclists in most cases are intended users. The trails, however, also will
likely increase recreational fishermen use of the creek. To the north, bordering the WPCP sludge
drying ponds and buffer lands, there is the San Francisco Bay Trail. To the east, the Coyote
Creek/Llagas Creek Trail is planned along the west side of Coyote Creek and one is planned
along the east side of Coyote Creek. There is also a trail on the south side of the LECEF
property, just north of State Route 237. Construction in the area of the trails during installation of
the stormwater outfall pipe could temporarily disturb species that are of recreational value to trail
users. (Ex. 1A, p. 4.2-28.)
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e Revegetation with like species of approximately 20 acres of disturbed
grassland (to be used for the parking and laydown area) after
construction is not expected to result in a significant impact because
there already is a high percent of ruderal species that exist within these
20 acres and surrounding areas. (Ex. 1A, pp. 4.2-22/29; see Table 4;
Condition BIO-17.)

3. Cumulative Impacts'™

Construction simultaneously of PG&E’s Los Esteros Substation, USD, and
LECEF may have a combined greater impact from dust and noise from heavy
equipment on nearby biological resources than if they were built at separate
times. The projects are directly adjacent to or on agricultural lands, WPCP buffer
lands, and Coyote Creek, all of which provide foraging and nesting habitat for
sensitive species. For example, LECEF’s construction will result in an impact to
burrowing owls permanent removing of 13.5 acres (8.5 + 5 acres) of potential
foraging and nesting habitat. Thus, Staff concluded that the combined impact of
constructing one or both of these projects at the same time as LECEF would be
significant. (Ex. 1A, p. 4.4-29, see Table 4, above.) Staff found that measures to
prevent such cumulative impacts have been proposed in the environmental
document to both USD and the substation. Staff recommends that LECEF follow
these measures as well to ensure impacts are mitigated to less than significant
levels. (Ex. 1A, p. 4.2-29; see Condition BlIO-11.) We adopt this
recommendation and require Applicant to include such mitigation measures in its
BRMIMP pursuant to Condition BIO-8.

For USD’s 110 acres of habitat disturbance (60"'* acres of the 174-acre site were

considered as developed), the City of San Jose’s analysis calculated 55 acres of

"% The CEQA Guidelines define cumulative impacts as “two or more individual effects which,
when considered together, are considerable or which compound or increase other environmental
impacts.” (14 Cal. Code of Regs., § 15355; (Ex. 1, p. 4.2-29.)

4 Only LECEF’s power plant site were part of the 60 acres removed from the City of San Jose

habitat loss calculation. Staff estimates that part of the power plant site (8.5 out of 18 acres) and
all linear facilities are potential habitat for burrowing owls. (Ex. 1A, p. 4.2-29.)
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foraging habitat was necessary to reduce cumulative impacts to less than
significant levels. However, the City of San Jose adopted the EIR without
mitigating for the cumulative loss of burrowing owl foraging habitat, and it
remains a significant and unmitigated impact if USD is built. The continued loss
of such foraging habitat is a significant cumulative impact that jeopardizes the
continued existence of burrowing owls in the Santa Clara Valley. (Ex. 1A, p. 4.2-
29/30.)

To avoid a significant and unavoidable impact due to construction and operation

of LECEF, we have included the following mitigation plan in Condition BIO-11:

e 6.75 acres of land be preserved on the 55-acre parcel or on the Cilker
property (USD property); or

e 20.25 acres be purchased. If land cannot be secured on site or on
adjacent parcels, then somewhere in Santa Clara County.”™ (Ex. 1A,
p. 4.2-30/36-37 & Table 6; see Condition BIO-11.)

As to other power projects under development or with AFC’s near completion
near the proposed project, Staff found no overlapping or additive impacts from

water pollution, traffic, noise, or lighting. (Ex. 1A, p. 4.2-30.)""°

Nitrogen deposition modeling concluded MEC could deposit 0.28 kg/ha-yr. on
Coyote Ridge above ambient conditions and that related increase in vehicle

traffic on Highway 101 were unlikely to result in deposition. Staff compared the

"®ysD’s EIR noted that replacement habitat for nesting and foraging burrowing owls is not

available in northern Santa Clara County except on city-owned lands. The City of San Jose,
however, does not permit its lands for mitigation of privately-operated projects and CDFG’s
request (in response to the Draft EIR) for it to require USD to acquire burrowing owl habitat
outside of northern Santa Clara County was not adopted.

"® These projects include the Metcalf Energy Center (99-AFC-3) (MEC), Gilroy Cogeneration
Plant (01-AFC-9) (Gilroy), and the Spartan Energy Center (01-AFC-13) (Spartan). The approved
MEC will be using recycled water from San Jose, but withdrawal from this source does not
directly impact plant or wildlife habitat. The other two proposed projects (Gilroy and Spartan)
would not use the same water supply or discharge facility and are geographically isolated from
the proposed plant, but would contribute air pollutants to the same air basin. (Ex. 1A, p. 4.2-30,
see our Air Quality section supra.)
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impact levels of LECEF with the previous modeling results for MEC and Highway
101."" LECEF has no physical proximity to serpentine soil areas (the distance
between the facility and the nearest USFWS Critical Habitat Unit is six miles) but
there are a number of other point sources of nitrogen occurring in the intervening
air basin. (Ex. 1A; p. 4.2-31.) See Table 5, below.

BIOLOGICAL RESOURCES Table 5
Comparison of Nitrogen Emissions between LECEF,
Metcalf Energy Center, and Highway 101 Vehicles

Metcalf Highway
Parameters LECEF Energy 101
Center’ Vehicles' 2
Maximum Daily Emissions (Ib/day) 820.8 1,362.6 706.5
(our combusion gas | (1 coneysion 5
burners)
Annual Emissions (tons per year) 749  (for four | 185.0 117.2

turbines) tO 79.6
(for facility)

Maximum Annual Emissions from | 0.09 0.2 Not Applicable
Emergency Generator (tons per year) (natural  gas, 100 | (natural gas fired)

hours of operation per

year)
Maximum Annual Emissions from Fire | .37 04 Not Applicable
Pump (tons per year) (diesel, 100 hours of | (diesel)

operation per year)
Maximum Modeled Nitrogen | 0.0392 0.28 Deposition
Deposition at Coyote Ridge/Kirby expected to
Critical Habitat Unit (kg/ha-yr.) remain on

valley floor

' Data from MEC’s Informal Data Requests and Responses (99-AFC-3), dated April 28, 2000 and the
Section 8.1 of the Metcalf Energy Center’'s AFC

2 For highway travel along Highway 101 between Metcalf Canyon and South Coyote (approximately 5 km,
directly adjacent to Coyote Ridge) resulting from vehicles to Coyote Valley Urban Reserve and Coyote
Valley Research Park (future projects), southeast of MEC

Source: (Ex. 1A, p. 4.2-32.)

"7 |dentical model and model assumptions were used except that additional polygons were
added for the LECEF analysis as a result of the USFWS establishing critical habitat for the bay
checkerspot butterfly in April 200. Thus, instead of the approximately 4,000 acres of butterfly
habitat used in MEC, LECEF modeling assumed approximately 22,000 acres of butterfly habitat.
Where possible, developed lands were removed from the 22,000 acres designated in Santa Clara
County (USFWS notes it regulatory oversight extends to only currently undeveloped areas
supporting the primary constituent elements of bay checkerspot butterfly habitat). USFWS
assumed that unoccupied areas essential to the conservation of the subspecies were included in
Staff's model. (Ex. 1A, p. 4.2-32.)
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LECEF and MEC are similar in their relatively low elevation and absence of
intervening land masses. Modeling concluded that LECEF could result in some
level of nitrogen deposition on serpentine soils above ambient conditions, but the
level is less than that modeled for MEC."'® Nitrogen deposition impact risks
could be reduced if the LECEF could reduce overall nitrogen sources near
serpentine habitat. (Ex. 1A, p. 4.2-32.)

Staff asserted that absent mitigation, the effects of nitrogen deposition, when
combined with the ambient conditions and the addition of three power facilities
could cause significant harm to several state and federally listed species.'’®
Therefore, we have required Applicant to purchase and manage lands for the
benefit of the state and federally listed species thereby reducing any potential
adverse impact to a level that is less than significant. (Ex. 1, p. 4.2-33, see
Condition BIO-16)

Cowm ssi oN Dr scussl oN

The Commission is persuaded that Applicant carried its burden in establishing

the limited biological value of the project site and linear corridors. The evidence

"8 Recent air pollution studies on Coyote Ridge (which includes the Silver Creek and Kirby

Critical Habitat Units) on the bay checkerspot will likely find levels adversely affecting serpentine
plant communities, with negative effects on the bay checkerspot butterfly. Opler's longhorn moth
is even more host specific, and would be harmed by the loss of its host plant. The USFWS is
having ongoing consultation with the U.S. USACE, Federal Highway Administration, City of San
Jose, and Santa Clara County to address the risk posed by nitrogen deposition. To improve
conditions for the butterfly, federal (Section 7) and Habitat Conservation Plan (Section 10)
consultations generally result in the applicant purchasing areas to be managed as preserves.
Well-managed, moderate grazing must be maintained at the preserve sites that are expected to
support the butterfly. In Santa Clara County, no impact to serpentine plants from nitrogen
deposition has been identified, but because of their overlap with the bay checkerspot butterfly,
preservation of its land could benefit these plant species. (Ex. 1A, p. 4.2-32.)

9 On cross-examination by the Coalition, Applicant confirmed that negotiations are underway to

purchase 40 acres of butterfly compensation land. The area would be located in the Kirby
Canyon landfill area where a butterfly population is known to exist. (3/11/02 RT 285:15-286-4.)
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confirms that the site is substantially altered from its natural condition due to
previous development activities. Although LECEF’s development will result in
the loss of some relatively small acreage for foraging raptors, nearby lands will
serve that purpose and are arguably better suited for that purpose. (3/11/02 RT
280:7-281-15.) Accordingly, the Committee is satisfied that as conditioned,
LECEF’s construction and operation will cause no significant unmitigated impacts
to the area’s biological resources. (3/11/02 RT 291:6-20.)

FINDINGS AND CONCLUSIONS

Based upon the uncontroverted evidence of record, we find and conclude as

follows:

1.  Sensitive plants and animals exist in the project area, as the serpentine
soils in Santa Clara County support many state and/or federally listed
species as well as species of concern.

2. There are no wetlands or sensitive plant species on LECEF’s proposed
site.

3. The LECEEF site footprint has been cleared of structures and vegetation
that could provide wildlife shelter.

4. LECEF’s construction will result in the permanent loss of 18 acres of
disturbed land suitable for foraging habitat.

5. Construction and operation of the LECEF project, if not adequately
mitigated, could create adverse impacts to the sensitive biological
resources in the project area.

6. The combined impact of constructing PG&E'’s Los Esteros Substation, and
the USD project at the same time as LECEF would create a significant
impact to foraging and nesting habitat for sensitive species.

7. Applicant’s compliance with the mitigation measures set forth in the
environmental documents for the USD and Los Esteros Substation
projects, along with our Conditions will ensure that cumulative impacts are
mitigated to less than significant levels.
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10.

11.

12.

Construction of the stormwater drain to the high flow channel of Coyote
Creek does not require permit authorizations from the CDFG or the U.S.
Army Corps of Engineers. Applicant has completed the design process
for permitting by the Santa Clara Valley Water District.

Applicant has submitted an amendment for its the Section 1600
Streambed Alteration Agreement permit determination by the California
Department of Fish and Game (CDFG) based upon the high flow channel
proposal for the stormwater drain. Applicant will obtain a Streambed
Alteration Agreement if required by the CDFG.

The mitigation measures contained in the Conditions of Certification set
forth below were developed in cooperation and consultation with the
United States Fish & Wildlife Service and with the California Department
of Fish and Game.

The Conditions of Certification assure that the LECEF Project will cause
no significant unmitigated adverse impacts to biological resources in the
project area.

The Conditions of Certification, if properly implemented, ensure that the
LECEF Project will comply with applicable LORS, which are set forth in
the pertinent portion of Appendix A of this Decision.

We therefore conclude that construction and operation of the LECEF Project will

not create any significant direct, indirect, or cumulative adverse impacts to

biological resources.

CONDITIONS OF CERTIFICATION

DES|I GNATED Bl OLOd ST

BIO-1

Site and related facilities (including any access roads, transmission lines,
water and gas lines, storage areas, staging areas, pulling sites,
substations, wells, etc) mobilization activities shall not begin until an
Energy Commission CPM approved Designated Biologist is available to
be on-site.

Protocol: The Designated Biologist must meet the following minimum
qualifications:

1. Bachelor's Degree in biological sciences, zoology, botany, ecology,
or a closely related field;
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2. Three years of experience in field biology or current certification of a
nationally recognized biological society, such as The Ecological
Society of America or The Wildlife Society;

3. At least one year of field experience with biological resources found
in or near the project area; and

4. An ability to demonstrate to the satisfaction of the CPM the
appropriate education and experience for the biological resources
tasks that must be addressed during project construction and
operation.

If the CPM determines the proposed Designated Biologist to be
unacceptable, the project owner shall submit another individual's name
and qualifications for consideration. If the approved Designated
Biologist needs to be replaced, the project owner shall obtain approval of
a new Designated Biologist by submitting to the CPM the name,
qualifications, address, and telephone number of the proposed
replacement. No habitat disturbance will be allowed in any designated
sensitive areas until the CPM approves a new Designated Biologist and
the new Designated Biologist is on-site.

Verification: At least 35 days prior to the start of any site and related facilities
mobilization activities, the project owner shall submit to the CPM for approval the
name, qualifications, address, and telephone number of the individual selected
by the project owner as the Designated Biologist. If a Designated Biologist is
replaced, the information on the proposed replacement as specified in the
Condition must be submitted in writing at least 10 working days prior to the
termination or release of the preceding Designated Biologist.

DESI GNATED BI OL.Od ST DUTI ES
BIO-2 The CPM approved Designated Biologist shall perform the following

during any site and related facilities mobilization, construction, and
operation activities:

1. Advise the project owner's Construction/Operation Manager,
supervising construction and operations engineer on the
implementation of the biological resources Conditions of
Certification;

2. Supervise or conduct mitigation, monitoring, and other biological
resources compliance efforts, particularly in areas requiring
avoidance or containing sensitive biological resources, such as
wetlands and special status species; and
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3. Notify the project owner and the CPM of any non-compliance with
any biological resources Condition of Certification.

Verification:  During site and related facilities mobilization and construction,
the Designated Biologist shall maintain written records of the tasks described
above, and summaries of these records shall be submitted along with the
Monthly Compliance Reports to the CPM. During project operation, the
Designated Biologist shall submit record summaries in the Annual Compliance
Report.

DESI GNATED Bl OLOd ST AUTHORI TY

BIO-3 The project owner's Construction/Operation Manager shall act on the
advice of the Designated Biologist to ensure conformance with the
Biological Resources Conditions of Certification.

Protocol: The project owner's Construction/Operation Manager shall
halt, if necessary, all construction or operation activities in areas
specifically identified by the Designated Biologist as sensitive to assure
that potential significant biological resource impacts are avoided.

The Designated Biologist shall:

1. Inform the project owner and the Construction/Operation Manager
when to resume construction or operation, and

2. Advise the Energy Commission CPM if any corrective actions are
needed or have to be instituted.

Verification:  Within 2 working days of a Designated Biologist notification of
non-compliance with a Biological Resources Condition of Certification or a halt of
construction or operation, the project owner shall notify the CPM by telephone of
the circumstances and actions being taken to resolve the problem or the non-
compliance with a condition. For any necessary corrective action taken by the
project owner, a determination of success or failure will be made by the CPM
within five working days after receipt of notice that corrective action is completed,
or the project owner will be notified by the CPM that coordination with other
agencies will require additional time before a determination can be made.

WORKER ENVI RONMENTAL AWARENESS PROGRAM

BIO-4 The project owner shall develop and implement a CPM approved Worker
Environmental Awareness Program in which each of its employees, as
well as employees of contractors and subcontractors who work on the
project or related facilities during site mobilization, construction and
operation, are informed about sensitive biological resources associated
with the project.

Protocol: The Worker Environmental Awareness Program must:
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1. Be developed by or in consultation with the Designated Biologist
and consist of an on-site or training center presentation in which
supporting written material is made available to all participants;

2. Discuss the locations and types of sensitive biological resources on
the project site and adjacent areas;

3. Present the reasons for protecting these resources;

4. Present the meaning of various temporary and permanent habitat
protection measures; and

Identify whom to contact if there are further comments and questions
about the material discussed in the program.

The specific program can be administered by a competent individual(s)
acceptable to the Designated Biologist.

Each participant in the on-site Worker Environmental Awareness
Program shall sign a statement declaring that the individual understands
and shall abide by the guidelines set forth in the program materials. The
person administering the program shall also sign each statement.

Verification: At least 30 days prior to the start of any site and related facilities
mobilization, the project owner shall provide two copies of the Worker
Environmental Awareness Program and all supporting written materials reviewed
or prepared by the Designated Biologist and the name and qualifications of the
person(s) administering the program to the CPM for approval. The project owner
shall state in the Monthly Compliance Report the number of persons who have
completed the training in the prior month and a running total of all persons who
have completed the training to date. The signed statements for the mobilization
and construction phase shall be kept on file by the project owner and made
available for examination by the CPM for a period of at least six months after the
start of commercial operation. During project operation, signed statements for
active project operational personnel shall be kept on file for six months, following
the termination of an individual's employment.

STREAMBED ALTERATI ON AGREEMENT

BIO-5 Prior to start of any site or related facilities mobilization activities of the
interior side of the levee, the project owner shall acquire a Streambed
Alteration Agreement from the CDFG if required, or show CDFG
correspondence that indicates no permit is required. The project owner
will implement the agreement terms and conditions.

Protocol: Provisions in the CDFG Streambed Alteration Agreement
include (typical measures are):
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1. Completion of all work in the streams when the work sites are dry;

2. Not removing or damaging woody perennial stream bank
vegetation outside of the work area;

3. Not removing soil, vegetation, and vegetative debris from the
streambed or stream banks;

4. Not exceeding the amount of fill placed within stream channels
above that which naturally occurred in the stream channel prior to
the start of work;

5. Not creating silty or turbid water when water returns to the stream,
and not discharging silty water into the stream, nor creating turbid
water within the stream;

6. Stabilizing slopes toward the stream to reduce erosion potential,

7. Locating equipment, material, fuel, lubricant and solvent staging
and storage areas outside the stream, and using drip pans with
motors, pumps, generators, compressors, and welders that are
located within or adjacent to a stream,;

8. Moving all vehicles away from the stream prior to refueling and
lubricating;

9. Preventing any substance that could be hazardous to aquatic life
from contaminating the soil and/or entering the waters of the area;

10. Cleaning up all spills immediately; and

11. Returning stream low flow channel, bed, or banks to as nearly as
possible to their original configuration and width.

Verification: At least 30 days prior to the start of any site or related facilities
mobilization activities on the interior side of the levee the project owner shall
submit to the CPM a copy of the final CDFG Streambed Alteration Agreement or
applicable CDFG correspondence.  Agreement terms and conditions will be
incorporated into the BRMIMP.

REG ONAL WATER QUALI TY CONTROL BOARD CERTI FI CATI ON

BIO-6 The project owner will acquire and implement the terms and conditions
of the Regional Water Quality Control Board Section 401 State Clean
Water Act certification, if required.

Verification: No less than 30 days prior to the start of any site or related
facilities mobilization activities on the interior side of the levee, the project owner
will provide the CPM with a copy of the final Regional Water Quality Control
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Board (RWQCB) certification. The terms and conditions of the certification will
be incorporated into the project's BRMIMP.

U_ S ARW CORPS OF ENG NEERS SECTI ON 404 PERM T

BIO-7 The project owner shall provide a final copy of the Section 404 permit, if
required. The project owner will implement the terms and conditions
contained in the permit.

Verification: No less than 30 days prior to the start of any site and related
facilities mobilization of the interior side of the levee, the project owner shall
submit to the CPM a copy of the permit required to fill on-site wetlands. Permit
terms and conditions will be incorporated into the BRMIMP.

Bl O.Od CAL RESOURCES M Tl GATI ON | MPLEMENTATI ON AND
MONI TORI NG PLAN

BIO-8 The project owner shall submit to the CPM for review and approval a
copy of the final BRMIMP and shall implement the measures identified in
the plan. Any changes to the adopted BRMIMP must be made by the
Energy Commission staff, in consultation with the USFWS and CDFG.

Protocol: The final BRMIMP shall identify:

1. All biological resources mitigation, monitoring, and compliance
measures recommended by the Applicant, as well as those
contained in the BIO-Condition of Certification (and other mitigation
requirements);

2. All provisions specified in a CDFG Streambed Alteration
Agreement;

3. All sensitive biological resources to be impacted, avoided, or
mitigated by project construction, operation and closure;

4. All required mitigation measures for each sensitive biological
resource;

5. Required habitat compensation strategy, including provisions for
acquisition, enhancement, and management for any temporary and
permanent loss of sensitive biological resources;

6. A detailed description of measures that will be taken to avoid or
mitigate temporary disturbances from construction activities;

7. All locations, on a map of suitable scale, of laydown areas and

areas requiring temporary protection and avoidance during
construction;
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8. Aerial photographs of all areas to be disturbed during project
construction activities - one set prior to any site mobilization
disturbance and one set after completion of mitigation measures.
Include planned timing of aerial photography and a description of
why times were chosen;

9. Duration for each type of monitoring and a description of monitoring
methodologies and frequency;

10. Performance standards to be used to help decide if/when proposed
mitigation is or is not successful;

11. All performance standards and remedial measures to be
implemented if performance standards are not met;

12. A discussion of biological resources related facility closure
measures;

13. A process for proposing plan modifications to the CPM and
appropriate agencies for review and approval; and

14. A detailed plan of the management of top soil (from onsite,
laydown, and linear areas) during the construction phase.

Verification: At least 30 days prior to start of any site or related facility
mobilization activities, the project owner shall provide the CPM with 2 copies of
the draft final version of the BRMIMP for this project, and provide copies to the
USFWS and CDFG. The CPM, in consultation with the USFWS and CDFG, will
determine the plan's acceptability within 15 days of receipt. The project owner
shall notify the CPM no less than 5 working days before implementing any
modifications to the BRMIMP to obtain CPM approval.

Within 30 days after completion of project construction, the project owner shall
provide to the CPM, for review and approval, a written report identifying which
items of the BRMIMP have been completed, a summary of all modifications to
mitigation measures made during the project's construction phase, and which
mitigation and monitoring plan items are still outstanding.

CLOSURE PLAN MEASURES
BIO-9 The project owner will incorporate into the planned permanent or

unexpected permanent closure plan measures that address the local
biological resources.

Protocol: The planned permanent or unexpected permanent closure
plan will address the following biological resources related mitigation
measures (typical measures are):
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1. Removal of transmission conductors when they are no longer used
or useful;

2.  Removal of all power plant site facilities and related facilities;

3. Measures to restore wildlife habitat to promote the re-establishment
of native plant and wildlife species; and,

4. Revegetation of the plant site and other disturbed areas utilizing
appropriate seed mixture.

Verification: At least 12 months (or a mutually agreed upon time) prior to the
commencement of closure activities, the project owner shall address all biological
resources related issues associated with facility closure in a Biological
Resources Element. The Biological Resources Element will be incorporated into
the Facility Closure Plan and include a complete discussion of the local biological
resources and proposed facility closure mitigation measures. The biological
resources facility closure measures will also be incorporated into the BRMIMP.

M TI GATI ON MEASURES
BIO-10 The project owner will implement the mitigation measures identified

below unless the mitigation measures conflict with mitigation required by
the USFWS Biological Opinion.

Protocol: The project owner will:

1. Site transmission line poles, access roads, pulling sites, and
storage and parking areas to avoid sensitive resources whenever
possible;

2. Avoid all wetlands;

3. Design and construct transmission lines and poles to reduce the
likelihood of electrocutions of large birds;

4. Implement the terms and conditions of a current CDFG Streambed
Alteration Agreement (if required);

5. Implement a Worker Environmental Awareness Program;

6. Clearly mark construction area boundaries with stakes, flagging,
and/or rope or cord to minimize inadvertent degradation or loss of
adjacent habitat during facility construction/modernization. All
equipment storage will be restricted to designated construction
zones or areas that are currently not considered sensitive species
habitat. Parking will not be allowed below the canopy of trees;
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10.

11.

12.

13.

14.

15.

16.

17.

Provide a Designated Biologist to monitor all activities that may
result in incidental take of listed species or their habitat;

Fence and provide wildlife escape ramps for construction areas that
contain steep-walled holes or trenches. Fence will be hardware
cloth or similar materials that are approved by the USFWS and
CDFG;

Inspect trenches every 6 hours for entrapped animals prior to the
beginning of construction in an area that has been unattended for
over 3 hours during the night. Inspections will be made by
someone specially trained by the Designated Biologist in the proper
handling of wildlife. Construction will be allowed to begin only after
trapped animals are able to escape voluntarily or in a safe and
humane manner.

Inspect all construction pipes, culverts, or similar structures with
diameter of 4-inches or greater for sensitive species (such as
foxes) prior to pipe burial. Pipes to be left in trenches for more than
eight 8 hours will be capped.

Provide a post-construction compliance report, within 45 calendar
days of completion of the project, to the Energy Commission CPM;

Make certain that all food-related trash will be disposed of in closed
containers and removed at least once a week. Feeding of wildlife
shall be prohibited;

Report all inadvertent deaths of sensitive species to the appropriate
project representative. Injured animals will be reported to the
CDFG, and the project owner will follow instructions that are
provided by the CDFG;

Limit the use of biocides in project areas (see BIO-17 for more
detail); and

Implement erosion control in the temporary impact areas, especially
near wetlands and waterways;

Any fixed lighting used during construction activities must be
designed to be directed downward and away from riparian areas;

No construction activity shall be allowed within 500 feet of the levee

wall from one (1) hour before sunset until one (1) hour after sunrise
(as defined by a California solar timetable); and
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18. Contact the San Francisco Bird Observatory (Sherry Hudson at
408-946-6548 or shudson@sfbbo.org ) two weeks prior to
beginning construction of the stormwater outfall at the levee wall to
arrange alternative access to the Observatory's long-term bird
banding site.

Verification:  All mitigation measures and their implementation methods will
be included in the BRMIMP. Two copies of the CPM approved BRMIMP must be
provided to the CPM five days prior to site mobilization and copies provided to
the USFWS and CDFG.

SURVEY AND PROVI DE HABI TAT COVPENSATI ON FOR BURROW NG OALS

BIO-11 The applicant shall survey for burrowing owl activities on the 55-acre
parcel and along all ancillary linears 20 days prior to site mobilization to
assess owl presence and need for further mitigation. All survey results
shall be submitted to the CDFG. If owls are present, and nesting is not
occurring, owls are to be removed per CDFG-approved passive
relocation. Passive relocation is recommended from September 1 to
January 31, to avoid disruption of breeding activities. If owls are nesting,
nest(s) should be avoided by a minimum of a 250-foot buffer until
fledging has occurred (February 1 through August 31). Following
fledging, owls may be passively relocated.

If burrowing owls are found on the site or along all ancillary linears, on-
site or off-site compensation for losses will be required, whichever is
feasible. CDFG recommends 6.5 acres of protected lands for each pair
of owls or unpaired resident bird. Foraging habitat should be replaced at
0.5:1 (mitigation:impacts). Mitigation lands bought outside of Santa
Clara County shall be purchased at a 0.75:1 (mitigation: impacts) for
contiguous counties and 1.5:1 for all other California counties. In
addition, existing unsuitable burrows on the protected lands should be
enhanced (e.g., cleared of debris or enlarged) or new burrows installed
at a ratio of 2:1. If off-site compensation is the only option, the mitigation
ratios will increase depending on the distance from the site and
burrowing presence on or near the mitigation parcel.

Verification: At least 15 days prior to the expected start of any project-related
ground disturbance activities, the project owner shall provide the CPM and
CDFG with the burrowing owl survey results and identify any lands proposed for
mitigation (if applicable). The land purchase shall be approved by the CPM and
reviewed by CDFG. The project owner shall notify the CPM five working days
before implementing any modifications to the BRMIMP.

REPLACEMENT OF ORDI NANCE AND NATI VE MATURE TREES

BIO-12 Prior to the start of any site mobilization, the project owner shall develop
the Ordinance and Native Mature Tree Replacement Plan for inclusion
into the BRMIMP. The protocol shall include a thorough discussion of
methods, species, and location for plantings, criteria for success, a
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monitoring program for 5 years, and a reporting requirement. If the CPM
determines that the plan requires modification, the project owner shall
modify the report based on the CPM’s comments.

Verification: At least 30 day prior to the start of any site and related facilities
mobilization, the project owner shall provide to the CPM for review and approval,
and to CDFG for review, a Ordinance and Native Mature Tree Replacement Plan
as part of the BRMIMP.

G TY OF SAN JOSE ORDI NANCE TREE

BIO-13 The project owner will acquire a City of San Jose permit to remove any
remaining ordinance trees from the site. The number of trees removed
will be minimized and construction equipment and linears in the dripline
of these trees will be avoided. The applicant will be required to replace
any trees removed at a ratio of 4:1 (mitigation: impact) per the U.S.
DataPort EIR.

Verification:  The terms and conditions of the City of San Jose permit(s) will
be incorporated into the project's BRMIMP and submitted at least 90 days prior to
removal of any remaining ordnance trees (or those not covered by the City of
San Jose Planned Development Permit). A copy of the permit(s) should be
included as an appendix to the BRMIMP.

REVEGETATI ON OF TEMPORARY DI STURBANCE

BIO-14 After construction, the laydown area will be stripped of any armoring
material, the surface scarified, and topsoil restored. Barley seed will be
sowed as a temporary cover crop, but native seeds from the topsoil will
be allowed to sprout and grow.

Verification:  The applicant shall provide the revegetation plan in the
BRMIMP and submit it within 60 days after the start of any site and related
facilities mobilization.

AVO D | MPACTS TO RI PARI AN COVMUNI Tl ES

BIO-15 Construction of the permanent outfall to Coyote Creek shall be
scheduled to avoid critical seasons. Surveys by a qualified biologist will
be conducted prior to any construction activities on the interior side of
the levee to locate nests and other resources in/or adjacent to the
stormwater right-of-way. Designated existing roads will be used, and if
such roads are not present, flagged routes that have been surveyed by a
biologist will be used. If nests are observed, an avoidance period and
buffer area shall be followed by all construction personnel. Construction
plans will be submitted with a photo alignment sheet to the Energy
Commission CPM for approval and to CDFG for review.

Verification: The applicant shall provide this measure as an amendment to
the BRMIMP and as part of the roles for the Designated Biologist. Submittals of
construction plans must occur 30 days prior to site mobilization on the interior
side of the levee wall, but does not preclude the start of construction on the
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facility site. In lieu of CDFG review, the applicant may submit a copy of their final
Streambed Alteration Agreement permit.

HABI TAT COMPENSATI ON FOR SERPENTI NE ENDEM CS

BIO-16 To compensate for impacts to serpentine soils and associated endemic
species, the project owner shall provide a minimum of 40-acres of land
within a high priority (as defined by USFWS) or occupied USFWS
Critical Habitat Unit, the name of the entity that will be managing the land
in perpetuity, and the endowment funds in the amount determined
suitable from the Center for Natural Lands PAR analysis to administer
and manage in perpetuity. Each of these must have been pre-approved
by Energy Commission staff and USFWS.

Verification: Within one month of project certification, the project owner must
provide to the CPM for approval, the name of the management entity, written
verification that the compensation lands have been purchased and written
verification that the appropriate endowment fund (determined by the PAR
analysis) has been received by the approved management entity.

LANDSCAPI NG PLAN
BIO-17 The applicant will complete a Landscaping Plan for review by the CPM.

Protocol: The Landscaping Plan must include measures which:
1. Direct landscaping lights away form the riparian area;
2. Limit the amounts of biocides used on the project site;

3. Remove invasive, non-native plants (e.g., yellow star thistle)
whenever possible to avoid the spread of weeds to the riparian
corridor buffer zone. Employ the most effective aspects of the
following control methods: 1) manual removal and, 2) mechanical
control through soil disturbance. If the previous two methods are
unsuccessful in controlling the problem, the following method could
be used: 3) herbicides with low environmental persistence, applied
from ground-based equipment. These products should only be used
within the parameters presented on the label;

4. Avoid plant species that are not already found within the Coyote
Creek watershed to avoid potentially new hybrids from cross-
pollination;

5. Select a drought-tolerant mix of native species for ground cover;
6. Select a drought-tolerant mix of native tree species to the extent

possible, particularly along the eastern edges of the landscaped
areas (facing Coyote Creek);
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7. Avoid long-term irrigation and limit short-term irrigation;

8. Avoid landscaping species/design(s) which would require initial
and/or future maintenance equipment that contribute to noise
and/or air pollution; and

9. Avoid the use of non-native ground cover (e.g., bark, rocks, soils).

Verification: At least 45 days prior to LECEF landscape installation, a
Landscaping Plan will be sent to the CPM. All mitigation measures and their
implementation methods will be included in the BRMIMP. Two copies of the
BRMIMP must be provided to the CPM and one copy each provided to both the
USFWS and CDFG five days prior to landscape installation.
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B. CULTURAL RESOURCES

This section discusses cultural resources, defined as including the structural and
cultural evidence of the history of human development and life on earth. These
resources assist in the understanding of our culture, our history, and our
heritage. Information that can be used to determine the sequence of past human
occupation and use of an area is provided by the:

e sgspatial relationships between an undisturbed resource site and the

surface environmental resources and features, and
e an analysis of the locational context of the resource materials within

the site and beneath the surface.

The term cultural resources refers generally to those resources, which are
typically placed in one of three categories: (1) prehistoric archaeological

resources; (2) historic archaeological resources; and (3) ethnographic resources.

The first category refers to those resources relating to the prehistoric human
occupation and use of an area; they typically include sites, deposits, structures,
artifacts, rock art, trails, and other traces of prehistoric human behavior. Historic
archaeological resources are those materials usually associated with non-Native-
American exploration and settlement of an area, and correlates with the
beginning of a written historical record. Such resources include deposits, sites,
structures, traveled ways, artifacts, documents, or other indicia of human activity.
Ethnographic resources are those materials important to the heritage of a
particular ethnic or cultural group such as Native Americans, or African,
European, or Asian immigrants. These materials include:

e traditional collecting areas,

e ceremonial sites,

e topographic features,

e cemeteries,

e shrines, or
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e ethnic neighborhoods and structures.

SUWRARY OF THE EVI DENCE

The LECEF project footprint, including all linears, construction laydown areas,
and access routes, is located within the Alviso area of the City of San Jose,
California.”® The site is surrounded by Coyote Creek to the east, SR 237 to the
south, and a Water Pollution Control Plant (WPCP) and buffer lands to the west
and north. The potential to discover buried archaeological deposits throughout

the adjacent floodplain of Coyote Creek is very high.”” (Ex. 1, p. 4.3-5.)

Ethnographically, the project site is located within the Tamyen territory of the
Costanoan, or Ohlone. Based on Spanish mission records and archaeological
data, researchers estimated the Tamyen to be about 1,000 to 2,000 individuals in
1770. Within the Tamyen territory the population was further sub-divided into
Tribelet territories, which were defined by physiographic features and usually had
one or more permanent villages surrounded by a number of temporary camps.
The Costanoan aboriginal lifeway apparently disappeared by 1810 due to its
disruption by new diseases, a declining birth rate, and the impact of the mission
system, during which the Costanoan were transformed from a hunter-gatherer

society into agricultural laborers, until mission secularization. (Ex. 1, p. 4.3-5.)

120 The footprint for the proposed project is within the larger footprint of the proposed US Dataport
(USD) facility. (Ex. 1, p. 4.13-5.)

2! The area in prehistoric times was floodplain grassland, perhaps characterized by scattered
oak, sycamore, and willow trees, especially along the Coyote Creek corridor. Watercourses were
favored locations for pre-historic occupation in the Santa Clara Valley. From such spots, Native
Americans could exploit a variety of ecological niches on the alluvial plain, the nearby foothills,
and the productive marshes of Southern San Francisco Bay. Over time, however, pre-historic
settlements were forced to relocate in response to flooding and changes in the course of the river.
(Ex. 1, p. 4.3-5.)
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The Port of Alviso was founded in the late 1840’s and is not only one of the
oldest ports on the West Coast, but was one of the first cities to be incorporated

into California after it became a state."* (Ex. 1, p. 4.13-5.)

In 1876 an early farmer-settler named William Boots owned over 650 acres in the
area, including the easternmost portion of the proposed USD/LECEF project site.
His residence was located off the site, just south of State Route 237. However, a
former structure of this era was, at one time, located on the site. Thus, buried
historical remains such as privies, trash dumps, and wells associated with this

structure could potentially exist on site. (Ex. 1, p. 4.3-5.)

Currently, the site is comprised of the remnants of a large Chinese flower-
growing complex, the Cilker Orchards, and the remaining Cilker residence.” In
total there are three unoccupied residences located within the USD project site.
They include (1) the Cilker residence, built in 1923, at 1657 Alviso-Milpitas Road
(2) 1591 Alviso-Milpitas Road, built in the 1940’s which is located in the Cilker
Orchard warehouse complex, and (3) 1515A Alviso-Milpitas Road, built in the

1940’s, located in the southwestern corner of the project site.'

1. Impacts

Comprehensive surveys of the proposed project site and the U.S. Dataport
(USD) site revealed no significant prehistoric or historic archaeological remains,
and no historically or architecturally significant buildings or structures.

Excavations of 40 test trenches revealed no indications of prehistoric or historic

'22yisit [http://www.cachis.com/alviso/historicalnotes.html] for a historical background of the City
and Port of Alviso.

'2% The flower growing complex was built in the 1970’s, and the Cilker Orchards are now barren,
with only a warehouse complex remaining. (Ex. 1, p. 4.3-5.)

'?*The unoccupied residence at 1515A has been recently demolished along with structures left

over from the flower-growing complex. (Ex. 1, p. 4.13-6.)
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cultural materials.

(Ex. 3F, p. 6.)

However, Staff concluded that because

remains have been recorded in areas adjacent to the proposed project site, the

potential to discover previously unrecorded archaeological remains during

construction is high. (Ex. 1, p. 4.3-9.)

Staff's segmented findings (one each for the USD and the LECEF projects) are

consistent with those of Applicant as summarrized in the following Tables:

CULTURAL RESOURCES, Table 1
U.S. Dataport Project Area

. Less Than
Potentially Significant Less Than
ENVIRONMENTAL CHECKLIST Significant signitican Significant No Impact
With Mitigation
Impact . Impact
Incorporation
CULTURAL RESOURCES - Would the project:
a) Cause a substantial adverse change in
the significance of a historical resource X
as defined in § 15064.57
b) Cause a substantial adverse change in
the significance of an archaeological X
resource pursuant to § 15064.5?
c) Disturb any human remains, including
those interred outside of formal X
cemeteries?
(Ex. 1, p. 4.3-6.)
CULTURAL RESOURCES, Table 2
Los Esteros Critical Energy Facility Project Area (LECEF)
Potentially Ié(iasr?if?; r:: Less Than
ENVIRONMENTAL CHECKLIST Significant >lgnrican Significant | No Impact
With Mitigation
Impact . Impact
Incorporation
CULTURAL RESOURCES - Would the project:
a) Cause a substantial adverse change in
the significance of a historical resource X
as defined in § 15064.57?
b) Cause a substantial adverse change in
the significance of an archaeological X
resource pursuant to § 15064.5?
c) Disturb any human remains, including
those interred outside of formal X
cemeteries?
(Ex. 1, p. 4.3-8.)
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2. Cumulative Impacts

The USD/LECEF project site is located in an area where a wealth of
archaeological review has discovered highly sensitive buried prehistoric and
historic archaeological remains. Due to the rapid encroachment of commercial
and residential development occurring in the San Jose area resulting in the loss
of open space and research potential, there is a strong possibility that the LECEF
will yield archaeological information important to San Jose history. Nevertheless,
with the proper implementation of the proposed mitigation measures, and
Conditions of Certification, any cumulative impacts to known and previously
unknown archaeological resources and the loss of knowledge that comes with
the destruction of those resources, will be reduced to less than significant. (Ex.
1, p. 4.3-9; see Cul-1-11.)

3. Mitigation

In its recommended mitigation plan, Staff incorporated measures identified in the
USD Draft EIR (2000) that would avoid or reduce the impact to cultural
resources. Condition CUL-3 requires these measures to be included in the
Cultural Resource Monitoring Mitigation Plan (CRMMP), which must be approved
prior to any ground disturbance associated with the LECEF taking place, and

include:

e Prior to any ground disturbance, a subsurface mechanical testing
program for archaeological materials will be conducted over the entire
site. Subsurface testing will look for buried or obscured prehistoric
deposits. Backhoe trenches will be excavated systematically at 30-
meter intervals, and samples of excavated soils will be regularly
screened. Soil logs and/or stratigraphic profiles for each trench will be
maintained.

¢ In the event of the discovery of any archaeological remains, either during
preconstruction testing, or during construction, all construction within 50-
feet of the find will be halted, the Compliance Project Manager and
Director of Planning, Building and Code Enforcement will be notified, and
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the archaeologist will examine the find and make appropriate
recommendations regarding the significance of the find and appropriate
mitigation. Recommendations may include collection, recordation, and
analysis. (Ex. 1, p. 4.3-9.)

Staff concluded that the best mitigation strategy is to avoid impact to cultural
resources that may be located in the project area. (Ex. 1, p. 4.3-9.) Condition
CUL-3 requires implementation of avoidance measures, which would also be
included in the CRMMP. If cultural resources are encountered during
construction activities, the totality of mitigation measures contained in the
Conditions of Certification will ensure that the resources are protected. In
addition, our conditions require the project owner to designate a qualified cultural
resource professional to be responsible for implementing the CRMMP. (See
Condition CUL-1.)

FINDINGS AND CONCLUSIONS

Based upon the uncontroverted evidence of record, we find and conclude as

follows:

1. Cultural resources exist in the general project area.

2. Construction activities associated with the proposed project and its related
facilities present the most likely potential for adverse impacts to cultural
resources.

3. The evidence establishes the likelihood that significant historical resources
are present surrounding areas that may be disturbed by project
construction.

4. Construction-related disturbance to historical resources would likely have

a significant impact if not mitigated.

5. Adverse impacts may be satisfactorily mitigated by implementation of
appropriate mitigation measures.

6. The Conditions of Certification listed below contain measures that will
ensure that construction of the proposed project and its related facilities
will not create significant direct, indirect, or cumulative adverse impacts to
cultural resources.
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7. Implementation of the Conditions of Certification below will assure that the
proposed project will comply with all applicable LORS pertaining to
Cultural Resources set forth in the appropriate portion of Appendix A of
this Decision.

We therefore conclude that the proposed project will not create any significant

direct, indirect, or cumulative adverse impacts to cultural resources.

CONDITIONS OF CERTIFICATION

CUL-1 Prior to the start of ground disturbance, the project owner shall
provide the California Energy Commission Compliance Project
Manager (CPM) with the name and resume of its Cultural
Resources Specialist (CRS), and one alternate CRS, if an alternate
is proposed, who will be responsible for implementation of all
cultural resources conditions of certification.

Protocol: 1. The resume for the CRS and alternate, if an alternate is
proposed, shall include information that demonstrates that the CRS
meets the minimum qualifications specified in the U.S. Secretary of
Interior Guidelines, as published in the Code of Federal Regulations, 36
CFR Part 61.

The technical specialty of the CRS shall be appropriate to the needs of
this project and shall include a background in anthropology,
archaeology, history, architectural history or a related field.

The background of the CRS shall include at least three years of
archaeological or historic, as appropriate, resource mitigation and field
experience in California;

The resume shall include the names and phone numbers of contacts
familiar with the CRS’s work on referenced projects.

2. The resume shall also demonstrate to the satisfaction of the CPM,
the appropriate education and experience to accomplish the
cultural resource tasks that must be addressed during project
ground disturbance, construction and operation.

3. The CRS may obtain qualified cultural resource monitors to monitor

as necessary on the project. Cultural resource monitors shall meet
the following qualifications.
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e A BS or BA degree in anthropology, archaeology, historic
archaeology or a related field and one year experience
monitoring in California; or

e An AS or AA in anthropology, archaeology, historic archaeology
or a related field and four years experience monitoring in
California; or

e Enrollment in upper division classes pursuing a degree in the
fields of anthropology, archaeology, historic archaeology or a
related field and two years of monitoring experience in
California.

4. The project owner shall ensure that the CRS completes any
monitoring, mitigation and curation activities necessary to this
project and fulfills all the requirements of these conditions of
certification. The project owner shall also ensure that the CRS
obtains additional technical specialists, or additional monitors, if
needed, for this project. The project owner shall also ensure that
the CRS evaluates any cultural resources that are newly
discovered or that may be effected in an unanticipated manner for
eligibility to the California Register of Historic Resources (CRHR).

Verification:

1. At least 45 days prior to the start of ground disturbance, the project owner
shall submit the name and statement of qualifications of its CRS and
alternate CRS, if an alternate is proposed, to the CPM for review and
approval.

2. If the CPM determines the proposed CRS to be unacceptable, the project
owner shall submit another individual’s name and resume for consideration.
If the CPM determines the proposed alternate to be unacceptable, the project
owner may submit another individual’s name and resume for consideration.
At least 10 days prior to the termination or release of the CRS, the project
owner shall submit the resume of the proposed new CRS to the CPM for
review and approval.

3. At least 20 days prior to ground disturbance, the CRS shall provide a letter
naming anticipated monitors for the project and stating that the identified
monitors meet the minimum qualifications for cultural resource monitoring
required by this condition. If additional monitors are obtained during the
project, the CRS shall provide additional letters to the CPM, identifying the
monitor and attesting to the monitor's qualifications. The letter shall be
provided one week prior to the monitor beginning on-site duties.

4. At least 10 days, prior to the start of ground disturbance, the project owner
shall confirm in writing to the CPM that the approved CRS will be available
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for onsite work and is prepared to implement the cultural resources
conditions of certification.

CUL-2

1. Prior to the start of ground disturbance, the project owner
shall provide the CRS and the CPM with maps and drawings
showing the footprint of the power plant and all linear facilities.
Maps will include the appropriate USGS quadrangles and a map at
an appropriate scale (e.g., 1:2000 or 1”7 = 200’) for plotting
individual artifacts. If the CRS requests enlargements or strip maps
for linear facility routes, the project owner shall provide them with
copies to the CPM. If the footprint of the power plant or linear
facilities changes, the project owner shall provide maps and
drawings reflecting these changes, to the CRS and the CPM. Maps
shall identify all areas of the project where ground disturbance is
anticipated.

2. If construction of this project will proceed in phases, maps
and drawings may be submitted in phases. A letter identifying the
proposed schedule of each project phase shall be provided to the
CPM.

3. Prior to implementation of additional phases of the project,
current maps and drawings shall be submitted to the CPM.

4. At a minimum, the CRS shall consult weekly with the project
superintendent or construction field manager to confirm area(s) to
be worked during the next week, until ground disturbance is
completed. A current schedule of anticipated project activity shall
be provide to the CRS on a weekly basis during ground disturbance
and provided to the CPM in each Monthly Compliance Report
(MCR).

Verification:

1. At least forty days prior to the start of ground disturbance, the project
owner shall provide the designated cultural resources specialist and the CPM
with the maps and drawings.

2. If this is to be a phased project, a letter identifying the proposed schedule
of the ground disturbance or construction phases of the project shall also
be submitted.

3. At least 30 days prior to the start of ground disturbance on each phase of
the project, following initial ground disturbance, copies of maps and
drawings reflecting additional phases of the project, shall be provided to
the CPM for review and approval.
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4. If there are changes to the scheduling of the construction phases of the
project, a letter shall be submitted to the CPM within 5 days of identifying
the changes.

5. A copy of the current schedule of anticipated project activity.

CUL-3 Prior to the start of project construction-related vegetation

clearance or earth disturbing activities or project site preparation;
the designated cultural resources specialist shall prepare, and the
project owner shall submit to the CPM for review and written
approval a Cultural Resources Monitoring and Mitigation Plan
(CRMMP) identifying general and specific measures to minimize
potential impacts to sensitive cultural resources.

The CRMMP shall be submitted to the CPM for review, and must
approve the plan in writing, prior to any construction-related
vegetation clearance or earth disturbing activities or project site
preparation. After CPM approval of the plan, the project owner
shall make the designated cultural resource specialist and
designated cultural resource team available to implement the
CRMMP as needed throughout project construction.

Protocol: The Cultural Resources Monitoring and Mitigation Plan shall
include, but not be limited to, the following elements and measures:

1.

A proposed research design that includes a discussion of questions
that may be answered by the mapping, data and artifact recovery
conducted during monitoring and mitigation activities, and by the
post-construction analysis of recovered data and materials.

Discussion of the implementation sequence and the estimated time
frames needed to accomplish all project-related tasks during the
pre-construction, construction, and post-construction analysis
phases of the project.

Identification of the person(s) expected to perform each of the
tasks; a description of each team member’s qualifications and their
responsibilities; and the reporting relationships between project
construction management and the mitigation and monitoring team.

A discussion of the inclusion of Native American observers or
monitors, the procedures to be used to select them, and their role
and responsibilities.

Incorporation of the cultural resources mitigation measures, as
mandated by the City of San Jose’s USD Draft EIR (2000).
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10.

A discussion of any measures such as flagging or fencing, to
prohibit or otherwise restrict access to sensitive resource areas that
are to be avoided during construction and operation, and
identification of areas where these measures are to be
implemented. The discussion shall address how these measures
will be implemented prior to the start of construction and how long
they will be needed to protect the resources from project-related
effects.

A discussion of the requirement that all cultural resources
encountered will be recorded and mapped (may include photos)
and that all significant or diagnostic resources will be collected for
analysis and eventual curation into a retrievable storage collection
in a public repository or museum that meets the U.S. Secretary of
Interior standards requirements for the curation of cultural
resources.

A description of the set of reporting procedures prepared in concert
with the project owner, to be used by all project personnel to notify
the designated cultural resource specialist of any unexpected
cultural resource discoveries during project construction.

A description of the work curtailment procedures prepared in
concert with the project owner, to be used by all project personnel
in the event of unexpected cultural resource discoveries during
project construction.

A discussion of the availability and the designated specialist’'s
access to equipment and supplies necessary for site mapping,
photographing, and recovering any cultural resource materials
encountered during construction.

Verification: At least 30 days prior to the start of project construction
related vegetation clearance or earth disturbing activities or project site
preparation, the project owner shall provide the Cultural Resources
Monitoring and Mitigation Plan, prepared by the designated cultural resource
specialist, to the CPM for review and written approval.

CUL-4

Worker Environmental Awareness Training for all new employees
shall be conducted prior to and during periods of ground
disturbance. New employees shall receive training prior to starting
work at the project site or linears. The training may be presented in
the form of a video. The training shall include a discussion of
applicable laws and penalties under the law. Training shall also
include samples or visuals of artifacts that might be found in the
project vicinity. The training should inform workers that the CRS,
alternate CRS or monitor has the authority to halt construction in
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the event of a discovery or unanticipated impact to a cultural
resource. The training shall also instruct employees to halt or
redirect work in the vicinity of a find and to contact their supervisor
and the CRS or monitor. An informational brochure shall be
provided that identifies reporting procedures in the event of a
discovery. Workers shall sign an acknowledgement form that they
have received training and a sticker shall be placed on hard hats
indicating that environmental training has been completed.

Verification: At least 30 days prior to ground disturbance, the project
owner shall provide a letter to the CPM stating that employees will not begin
work until they have completed environmental training and that a sticker on
hard hats will identify workers who have received training. Copies of
acknowledgement forms signed by trainees shall be pro